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I. INTRODUCTION

A. Description Of Public Service Commission And Organizational
Structure

The Public SerVice CommiSSion of West Virginia was created

in 1913 and was patterned after the Interstate Commerce

Commission. In addition to utility regulation, its activities in

its early days were primarily regulation of railroads, toll
bridges, wharves and ferries. - In 1937, the Commission's
]urisdiction was extended to motor carriers of passengers and
property for hire. The Public Service CommiSSion law is found in
Chapters 24, 24A and 24B of the Code, although familiarity Wlth
Chapter 16 (publicr service districts) and Chapter 8
(muniCipalities) is required for practitioners representing those
entities. | i |

The Comm1551on is comprised of three members who serve six-

Year_staggered terms: ‘They are. appOinted by the Governor and

confirmed by the Senate. The Chairman serves as such at the will
and pleasure of the Governor. Not . more than two of the
Commissioners may be members of the same -political party, and at

least one of the members must be a lawyer with ten vyears'

experience at the Bar. W.Va. Code §24-1-3.

. The Commission’s offices are located at 201 Brooks Street,
~ Charleston, West Virginia, where most of its hearings are held.
Its mailing address is Pi O. Box 812, Charleston, West Virginia,

25323; its main telephone number is (304) 340-0300, FAX (304)
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340-0325. A significant number of hearings are held throughout
the State 1in the service territory of the utility or motor
carrier involved. The Commission has approximateli 240 empioyées
and a $16.5 million budget as‘of 2000. Its funds are raised by

special assessments against the property and  revenues of the

entities its.regulates. W.Va. Code §§24-3-6, 24A—6—6, 24B-5—3.V'

The Coﬁﬁission is organized into adjudicatory, advocacy and
support grdups,‘ The adjudicatory group is comprised of the
Commissidners and their staffs and the Division of Administrative
_ Law’Judgeé.r This groqp”conducts hearings and makes decisions in
the cases. The advocacy gfoup is compfiséd of four divisiéns,
Legal, Utilities, Water & Wastewater and Transpdrtatioh
Divisions, each of which has one or more sections specialiéing in
a particular area. This group collects evidence and presents
staff testimony and exhibits in hearings and oversees the
transportation séféty fesponsibilities_of the Commission. The
support grﬁﬁp is,compriséd of thé_Executive Secretary‘(the "court
clerk" of the Commission), and the_‘Admihistrétive Office
(responsible for data processing, general'plant; personnel and
fiscal affairs).

Finally, the Consumer Advocate Division operatés as a
financially and operationally separate division which seeks its

budget separately from the Legislature and whose function is to

intervene in all PSC cases that significantly affect residential

'See Organizational Chart, Appendix A.’
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customers. The Consumer Advocate is appointed by the Commission
for a two- year term and in turn, admlnlsters that Division

1ndependently of control by the Comm1551on.

The CommLSSLOn has promulgated Rules of tPractrce_ and
Procedure_ and Rules aad Regulations for each of the major
industries it regulates.? It is not bound.by the technical rules
of pleadinélmand evidence; must make .findings of fact and
conclusions of law, with specific reference to the evidence in

the record; and while its hearings are open to the public, its

adjudicatory deliberatiohs are not. W.Va. Code §24-1-7. Except
for certaln rule—maklng requlrements, the State Administratite
Procedures Act does ‘not apply to Comm1s310n proceedlngs g;ygL
Code §29A-1-3.
B; Jurisdiction

The jurrsdlctlon of the Comm1551on extends to all prvvately
(corporatlons,’H partnershlps, limited partnershlps, ~ sole
proprietorships and associations) and publicly (publio:Servioe
districts andrnmnicipaiities) owned utilities furnishing cable
TV, gas, electric, telephone, solid waste disposal, water and
sewer serv1ces, and extends in transportation to 1nd1v1duals and
companies operatlng oil plpellnes, gas pipelines, ferrles,
railroads, toll brioges, taxicabs and motor <carriers of
passengers, solid waste, and.hOusehold goods for hire. | W.Va.

Code §24-2-1. The Commission has jurisdiction over the rates and

’See Appendix B.
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charges of these utilities, their quality of service, entry and
exitj.band. major new copstruction, including new extensions of
service. It has jurisdiction over the acqﬁisition_of one utilitj
by another, contracts between utilities, jtranéférs ‘or other
assignments of utility franchises, equipment or business,
mergers, abandonments, contracts between utility affiliates and

purchases and issuance of utility stock. W.Va. Code §§24-2-12,

24-2-12a. The Commission has limited economic jurisdiction over

the rates of municipalitiés and cooperative utilities (W.Va. Code

§24-2-4b), as well as intrastate rail carriers (W.Va. Code §24-2-

4d), but extensive jurisdiction over public service districts,

including authority to order their «creation, consolidation,

merger, expansion or dissolution (W.Va. Code §16-13A-16), to
approve endineering contracts and to approve the issuance of

bonds or acceptance of loans or grants (W.Va. Code §16—13A—25).

It may, under certain circumstances, waive its jurisdiction over

certain borderline customers. W.Va. -Code §24—2¥1. It enforces

the Federal Railroad Safety Act, the Uniform Motor Carrier
Identification Act, the National Gas Pipeline Safety Act of 1968
and the Hazardous Liquid Pipeline Safety Act of 1979. It may

enter and inspect certain’ property (W.Va. Code §§24-2-la, 24~-2-

5), make rates, eliminate discriminatory rates and practices,
review management efficiency and investigate transactions between

utilities and affiliates. W.Va. Code §24-2-3, It may decide

that inefficient utilities should be placed under the control of
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a receiver and petition Circuit Court for such an order, W.Va.
Code §24-2-7; require accounts to be kept under a uniform system,

W.Va. Code §24-2-10; and require utilities to conform to the,iaws

of the State and the Rules of the Cdmmiséion and may prohibit

discontinuance of service by any ﬁtility. W.Va. Code §§24-3-1,

24-3-7. It may require gas pipelines to carry gas as common

carriers, W.Va. Code §24-3-3, and regulates the statutory right

of open access to railroad tracks, W.Va. Code §24-3-3b. It may

enforce its orders through civil or criminal proceedings, W.Va.

Code §24-4-1, et seg., and its orders are reviewable directly by .

the Supreme Court of Appeals. W.Va. Code §24—541} et seq.

II. INITIATING THE CASE AND FIRST sTEés
A. Filing o
- Cases are commencea by the entry by the Coﬁmission of an
order on its bwﬁ motion (show cauée proéégdingé, inveétigation§_
éﬁd rulémakings) or by'thé filing of a petition, applicétion_gr

complaint by a party.?

Forms for various pleadings are provided as part of the
Commission's Rules of Practice and Procedure, but the practitioner
- may vary the pleading to conform to the exigencies of the case.
Two checklists, one for applications for municipal and public
service district utility certificates of convenience and necessity-
and for approval of rates and another for filing motor carrier
applications, are attached as appendices to the Rules of Practice
and Procedure but should be used with caution, as the law and
several Commission rules have changed since the checklists were

drafted.

Certain types of cases require - a "prefiling" notice to be
given the Commission. Utilities intending to file a general rate

6
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All pleadings, motions, responses and other papers are to be
filed in the Executive Secretary's Office with sufficient copies
as may be specified by the rules’ and, if ﬁﬁe piéading or

document is filed after'interventions have been granted, must be

served on all parties. Certain motor carrier non-rate case
filings must be accompanied by a filing fee. Rule 3.02, Rules

and Regulations for the Government of Motor Carriers of

Passengers and Propertv.

B. Response

If the filing is a complaint, it need not be served oﬁ ther
defendant; the Executive Secréﬁéry will immediatély issue. an
order requiring the defendantAto answef or satisfy the complaint

within ten days. Rules of Practice and Procedure 7. If the

filing is for the issuance amendment or transfer of a motor
carrier certificate or ‘permit, the Executive Secretary will

immediately issue an orde: fequiring the applicant to publish

notice of the application in appropriate newspapers.

case or an appllcatlon for a certificate of public convenience. and
necessity must give the Commission at least 30 days' advance notice
of such filings, although such notice, upon appllcation, may be
waived by the Commission (W.Va. Code §§24-2-3a, 24-2-11(a)).
Public service districts must prefile plans for extraordinary
construction projects 30 days before maklng application for a
certificate of public convenience and nece551ty (W.Va. Code §16-
13a-25),.

‘See, e.g., Rules of Practice and Procedure 6. 2(c) and 10 and
Tariff Rules 1, 19 and_25. .
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C. Referral to Staff and Staff Comment

Filings in utlllty cases are 1mmed1ately referred to the

various staff lelSlonS for 1n1t1al comment on the suff1c1ency of :

the flllng and a prellmlnary recommendatlon Complalnt cases are
usually referred after the defendant answers, unless_ 1nterim
relief is requested.

D. Initial Disposition

After the defendant has answered (complalnt cases) and the

staff initial recommendations are returned to the Secretary, the

Secretary refers the case to the full Comm1551on for elther
referral to the Division of Admlnlstratlve Lau Judges or
retention by the Commission. A1l cases referred to the Division
of Admlnlstratlve Law Judges w111 have a specific de0131on due

date set by the Comﬁ1s51on Wthh is blndlng on the partles and

Commission personnel 'Poss1ble dlSpOSltlonS 1nclude dec1de the

case on the pleadlngs, schedule it for pretrlal conference, or
set for hearing. In motor carrler cases, solid waste and utility
cases involving construction requlrlng a certlflcate of
convenience and necessity or certlflcate of need if no protest is
received after proper newspaper publlcatlon, the authorlty sought

is frequently granted without a hearlng However, if a protest

is received, the case is set for hearlng. -W.Ya. Code §§24-2-11,

24A-2-5,
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I1I. INVESTIGATIVE STAGE
A. Audit

All rate cases are referred _to the‘ Utilities or Water &

Wastewater Division for an audit. The staff conducts either a
field audit or desk audit and preoares & report on its findings.
The other Commission divisionsr may undertake their own
investigations of tne filing which may include preparation of
data requests, on-site inspections, preparation of class cost of

service studies and other matters.

B. Discovery

The Commission and its staff have broad statutory authority
to conduct investigationsiinto the rates, methods and practices

of publio utilities and to reqUire such information as may be

desired relating to such investigations. W.Va. Code §24-2-2,
Discovery for parties toVPSC proceedings_is limited by the

Rules of Practice and Procedure‘generaliy to interrogatories; and

then only in complaint cases. 'Rules of Practice and Procedure
13(f). Long-standing practice ano precedent, however, have
established that the discovery rules applicable to cases in the
Circuit Courts of West Virginia will be used at the pPublic
Service Commission, including requests for admiSSions of fact,

depositions and interrogatories Appalachian Power Company, Case

No. 79-140-E-42T, "Order Resolving Dispute“ (1981); Virginia
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Electric and Power Company, Case No. 82-391-E-42T, "Order on the

Joint Petition" (1983).

C. Preparation of Staff'Case

The various recommendations and reports of the staff
1nvestloatlon are complled 1nto a unified staff p051tlon and sent
to the Executive Secretary for the case file. Pursuant to Rule 2

of the Rules of Practlce and Procedure, the Executlve Secretary

of the commlss10n makes avallable coples of the staff p081tlon to

the parties.

Iv. PREHEARING AND HEARING STAGES

A. Conferences, Stlpulatlons and Settlements

In the process of moving a case from the initial filing to a

hearing, the statute (W'Va Code §24—l—9(f)), CommlsSLOn Rules

(Rule 11 Rules of Practlce and Procedure) and practlce prov;de
for prehearlng conferences,'51mllar to those in Clrcult Courts,y
for the purposes of narrow1ng 1ssues and ellmlnatlng uncontested
matters from the lltlgatlon In recent years, the use of wrltten
stipulations between the Commlss10n s staff the utlllty company, '
and’ frequently other parties has ellmlnated the ‘need to lltlgate:.
many issues. Prehearing conferences are generally called in more
compllcated cases to enable the pres1d1ng offlcer to establlsh an

orderly manner of presentatlon of ev1dence 1n the hearlng and in

10
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minor cases to see if matters can be resolved without a formal
hearing.

Rule 11 of the Commission's Rules of Practice and Procedure,

"Prehearing Conference, " prbvides that a Commissioner or an
Administrative Law Judge may'cali'a prehearing conference either
on his own initiative or upon pstition by any party, to consider
simplification of--issues, amendments to the pleadings, admissions
of fact or documents, limitations on the number of witnesses and
the number of partiés ts cross-examine each witness, or
settlement of ths caée5 Discussions in the prehearing conference
are pfivileged, and disclosures cannot be used in a hearing
unless established by other competent evidence. Such cohferences
are of record and transcfibed.

Rule 11.2 provides for a "Proposed Form of Notice of the
Formal Hearing" to be circulated among the parties before it is
published as a public nptice,'although this is not usually doné.
Rule 11.3 provides that‘the presiding officer, at a hearing, may
call a prehearing conference immediately prior to the beginning
of the hearing or may recess the hsaring for such a conference.
This most often happens in complaint cases, especially where the
issue is minor and where the utility and the complaining cusfémer:
have not had a chance to sit down face—to—face}to discuss thg_'
mstters complained:of in a calm atmosphere. Such discussions

often lead to settlements which are mutually beneficial to the

utility and the complaining customer.

11
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As mentioned briefly above, the use of stipulations.between
the Comm1551on s staff and the utility has arisen in recent years
as a dev1ce to settle large, contested rate cases. Thls most
often occurs 1n_ rate 1ncrease appllcatlons flled by largerz
utllltles Stipulations are usually the result of ‘extended
negotlatlons between the utility company, various elements of the
Comm1981on s staff and 1ntervenors.v '

In such a case, the company and the Commission's staff offer
the written stlpulatlon as an eXhlblt at the hearlng and only
offer testlmony as to the reasonableness of the stlpulatlon
They generally do not offer oral testlmony as to the underlylng,
ilssues which have been sett;ed in the stipulation. The preflled
teStimony is generally made part of' the record' hoWever,
generally no cross- examlnatlon is had thereon except by a party
contestlng the stlpulatlon and maklng 1ts own case.

Stlpulatlons generally contaln language to the effect that
the stlpulatlon 1s made w1thout pre]udlce to- any pos1tlon that
either the utlllty company or the staff mlght adopt durlng other
proceedlngs before the Commlss1on One should not expect a party
to be bound by what to another party, may seem to be a
declaratlon of prlnc1ple in a stlpulatlon when the issue arises
again in a subsequent case. The interest of the staff in
settlfng a case by stipulation is generally an 1nterest_ in
reducing the dollar amount of the rate 1ncrease. Therefore, if

the dollar effect of a matter compromlsed in a past stlpulatlon
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should change, increasing its significance, the staff may well
alter its position on that issue.

Stipulations also normally contain language that the
stipulation is “conditional and hoﬁ—severable‘and shall have.no
' forqé. and effect unless adopted in its entirety by the
Commission." Such language is intended to require the Commission
to either accept the settlement of theAcase as provided in the
stipulaﬁion in its entirety, or to reject the stipulation in its
entirety, putting the parties back at the starting gate,venabling
tﬁem to litigate the issues as 1f there had been no stipulation.

However, in Hope Gas, 1Inc., Case No. 84—738—G—42T, Order of

August 30,.1985, the Commission indicated that it would not be
bound by such non-severability clauses. To date, this issue has

not been litigated, since the changes the Commission has made to

stipulations have not been significant enough to cause either the

utility or the other parties to object.

B. Direct and Rebuttal Testimony and Exhibits

Most hearings in Public Service Commission practice are held
before an Administrative Law Judge. Currently, the Commission
itself Ahears only cases involving héjor utilify or serious
complaints. It is important to note that the Commission is not

"bound by the technical rules of pleading and evidence, but in

that respect it may exercise such discretion as will facilitate

its efforts to understand and learn all the facts bearing upon

13
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the right and justice of the matters before it." W.Va. Code §24-

1-7; see also Rule 13.1, Rules of Practlce and Procedure. in
practice; thls means that very often ev1dence w1ll be admltted 1n f
a proceedlng before the Comm1331on wthh would ‘not be admltted in ,'
a Circuit Court However, such questionable evidence is usually.
admitted by the pres1dlng offlcer with the prov1so that he or she
will "give it such welght as it deserves " In effect the
pre51dlng officer can avoid possible grounds of exceptlon to this
ruling or appeal by allowxng all the ev1dence ln,bbut_in effect
dlsregardlng it when maklng a dec1s1on. |

The preparatlon of testlmony and eXhlbltS varies w1dely,
dependlng upon the type of case being lltlgated In rate cases
for all major and many smaller utllltles, the flllng of prepared
'wrltten direct and rebuttal testlmony is requlred by procedural
order Spec1f1c dates are set for the filing of such testimony,

usually two to four weeks in advance of the hearlng Such

testlmony is prepared 1n questlon and answer form. At the
hearing, the w1tness is then asked whether or not he would give
the answers contalned thereln if asked the questions. Similarly,
prepared wrltten rebuttal testlmony, with exhibits, is required
to be flled usually several days before the hearlng, but
sometlmes not until ‘the nlght before the hearing or even the

mornlng of the hearlng

There are several purposes behind the flllng of writtern
testimony. One 1nvolves the nature of the 1ssues litigated

14
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before the Commission. Since rate cases involve Primarily
accounting and financial issues, and sometimes engineering
issues, testimony is often very teqhnical and full of figures and
calculations and is often supported by many pages of technical or
accounting exhibits. It 1is, therefére, helpful to have such
testimoﬁy well in advance of the date upoh which one is to cross-
examine a witness thereon. Such litigation is often reduced to a
battle beﬁween accountants, _financial analysts, engineers or
Other'experts, so the.practitioner needs to have sufficient timé
to study the testimony and consult with his own expert to prepare
meaningful‘cross—examinatibn. Likewise, the presiding officer
needs to have sufficient time to digest the material presented by

both sides and to prepare her own examination of the witnesses.

C. The Hearing
Several statutory provisions govern Publiq_ Service

Commission hearings. W.Va. Code §24—146:provides that "hearing

and the taking of evidence may be had at such times and places
and in such manner in each particular case as the Commission may

designate." W.Va. Code §24-2-4a provides, in part, that "the

commission shall, whenever practicable and within budgetary
constraints, conduct one or more public hearings within the area
served by the public utility making application for such increase

or change, for the purpose of obtaining comments on the matter

from local ratepayers." Rule 12 of the Rules of -Practice and

15
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Procedure also covers hearing procedure. Of note is the
distinction between "protestants" and 1ntervenors Intervenors

are persons "hav1ng a legal 1nterest in the subject matter of any
hearlng or lnvestlgatlon pendlng before the Comm1551on A
potentlal intervenor must petition, elther in wrltlng,-or orally
at the hearlng, for such status.r If the petition is granted, the
petitioner becomes a party to the case, with the right tolpreSént

ev1dence, Cross-— examlne, file brlefs, be served with any document

Vflled by another party, take Exceptlons to an Admlnlstratlve Law

Judge's Decision and appeal to thevSupreme Court of Appe_als°

On the other‘hand, protestants have none of these rights.
Protestant status is generaliy granted to utility customers who
appear at “rate~ case hearings to complaln about the utility.
Anyone who wishes to participate fully in a case should be an
lntervenor, not a protestant. Protestants are not "parties" to

'rh practice, the:Commieeion‘prefere to hold rate hearings at
its headquarters 'in Charleston. In major cases involving

utilities with wide service areas, the Commission generally holds

a series of hearings in the service area to allow members of the

public to voice their opinions on the rate increase. Following

such series of hearings, the main hearing is held in Charleston,

when the utility, staff and intervenor witnesses are presented

and cross-examined. In small rate cases, the Administrative Law

16
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Judge will generally hold a single, fﬁll hearing in the location
served by the utility.

Hearings before the Public Service Commission are generally
less formal than a hearing one might have in abcircuit Céﬁrt.

This is due, in part, to the fact that the Commission 1is not

bound by technical rules of evidence (W.Va. Code §24-1-7) and
that there 1is no jury involved. Since the presiding officer
normally already has a familiarity with the subject matter, and
the ability to disregard irrelevant, immaterial or otherwise
objectionable evidence, the procedure is generally loose. |

In cases in which prepared written testimony has been filed,
the parties will call a witness to the stand; ideﬁtify the
witness and ask the witness if the prepared writtén testimony was
prepared by the witness; is true and accurate to the best of the

witness' knowledge and belief; whether there are any additions,

corrections or deletions; and whether the witness would, if asked

the gquestion contained therein, give the same answers as are

contained therein. After this inquiry, the party offering the

witness then moves for the admission of the testimony as an
exhibit énd offers the witness for cross—examination.r The order
of cross-examination is generally for: any intervenors to go
first, then the Commission staff, and finally the examination by
the presiding officer. Provision is then made for redirect, and

if redirect is offered, recross, However, presiding officers

generally will allow a. party to go beyond the scope of redirect N

17
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on recross, or to add a Jnissed or forgotten question out of
order, and to ask follow-up, cross—examination questions relatlng
to matters brought out Oon cross- examlnatlon by other partles (who_
made thelr cross-— examlnatlon after that party) ' T

‘Obviously, the party with the burden of proof in any
partlcular case presents 1ts evidence first. This is generally
the utlllty ¢ompany. The evidence of any ‘intervenors, incluoing-'
the Consumer Advocate Division, is then presented, with the
Commission staff generally going last. Sohetimes witnesses are
cross examlned on both thelr direct and rebuttal testimony in one -
session. At other tlmes, witnesses are presented for dlrect and
later recalled for rebuttal. In cases in which no prepared
written testimony is filed, witnesses are presented, qualified,
examined and cross—examined in.typical fashion. However, most
_objections to evidence -are overrnledA as the Commission is not,
_bound by the technlcal rules of ev1dence. The standard practice
is for —the pre81d1ng officer to overrule any evidentiary
objection and allow the evidence into the record, usually with
the presiding offlcer s statement on the record that the evidence
w1ll be glven such welght as it deserves.

At the conclu51on of the hearing, the case is usuaiiy deemed
submitted, pending filing of briefs. However, on occasion,'ar
Qitness will be asked to file & "post-hearing exhibit." These

exhibits are considered to be a part of the record, if all of the

parties agree.’

18



PUBLIC SERVICE COMMISSION PRACTICE

D. Briefs and Arguments

W.Va. Code §24-1-9(b) provides that the parties shall be

afforded an opportunity to submit, within a prescribed time

period, proposed findings of fact and conclusions of law and

briefs. Rule 17 of the Rules of Practice and Procedure also
relates to the filing of proposed findings of fact and
conclusions of law and briefs. When time allows, the general
practice is for the presiding officer to allow 20 days after the
parties have ‘received the transcript for the filing of
Asimulténeous initial findings, conclusions and briefs. Parties.
are then given ten days to submit reply briefs.

Section 24-1-9 makes provisions for oral argument of cases

before the Commission. Rule 18 of the Rules of Practice and

Procedure also provides that oral argument may be presented
either to supplement or in lieu of filing briefs. 1In practice,
however, oral argument before the.ACommission is rare. Oral
argument before Administrative Lawaudge§ is even more unusual.
The oral arguments of which the“authprs ére aware have arisen
mainly in cases pending before the Commissiqn on'Exceptions to anr
ALJ's decision, usually when there is a novel or unusual guestion
of law involved and rulemaking or other major cases in which
important public policy questions must be resolved. However,
occasionally the Commission will hear oral argument on motions,
discovery disputes or other-issues. Such arguments generally

only take place in major cases.

19
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Briefs and proposed findings of fact generally should
contain.‘explicit references to the testimony at hearing (by
transcrlpt page) or'to ekhibits (by exhlblt number and page)

since W.Va. Code §24 1-7 requ1res that all Comm1351on orders seti

forth separately flndlngs of fact and conclu51ons of law, with
"specific reference to the evidence in the record which support

such findings."

V. DECISIONS

A. Time Deadlines

The law currently requires the Commission . to enter Final
Orders within a specified amount of time in certain>types of
cases, which deadlines are strictly observed. These are:

TYPE OF CASE o TIME DEADLINE

Utility Rate Cases on Notice:®

Up to 2,500 customers - 120 days*

2,501 to 5,000 customers- 150 days*
5,001 to 7,500 customers , 180 days*
More than 7,500 customers 270 days*

Utility Applications for Certificates
of Public Convenience and Necessity:

Total Cost Less Than $50 Million 270 days**
Total Cost More Than $50 Million 400 days**

*Rate cases may be filed "on application® (governed by Rules
19-21 of the Rules and Regulations for the Government of the
Construction and Filing of Tariffs of Public Utilities and Common
Carriers by Motor Vehicle) or "on notice" (governed by Rules 22-
27). Rate cases filed under the former procedure do not have time
deadllnes, accordingly,. most utilities file under the notice
prov151on to avoid potentlal delays in completing the case. :

" 20



PUBLIC SERVICE COMMISSION PRACTICE
Appeals of Municipal Rate Cases® , 120 days*

*After date rates would go into effect without suspension
**After f£iling date

All cases referred to Administrative Law Judges will also. -

have an arbitrary decision due date set by the Commission and
made part of the Commission Order referring the case. A decision

due date can only be amended by a formal motion to the.

Commission, but such motions are routinely granted upon good

cause and where no statutory deadline is viplated.

B Administrative Law Judges' Decisions and Recommended Orders

Cases referred to Administrative Law Juddges (ALJs) are
decided by recommended decisions entered within the time frame
set by the Commission. Certain cases are frequently decided on
the initial pleadings and staff recommendations if hearings are
not requested.

~ In cases that are referred to an Administrative Law Judge, a
decision known as a "Recommended Decision" will be issued. The
standard format for such decision is (1) a recitation of the
procedural history of the case, including filing dates, date and
summary of any pgior orders in the case, da;g of hearing, and

appearance of counsel; (2) a recitation of the evidence presented

®Municipalities and co-ops are permitted in the first instance
to make rates for the utilities they operate, but customers are
permitted, under certain circumstances, to appeal such rates to the
Public Service Commission. Such appeals are governed by W.Va. Code
§24-2-4b and PSC General Order Series 200.

21



.PUBLIC SERVIbEACOMMISSION PRACTICE
at the heariné, with citations to page numsérs in the transcript
or tq exhibit numbers; (3) a discussion of the evidence, with the
ALJ's commenté on the credibil%ty,_ weight, :elévanée' and
métefiaiiﬁy‘ of the .evideﬁce éfésénfed; :(4i' fihdiﬁgé of faét;,
(5) Conclusions of Law; 'and (65 the Aofdefing vparagraphs;“
Obviously, the "ordering paragraphs" are the h6st'important, as
it is those paragraphs only which impose legal requirements and
obligations upon the parties.

After the ordefing paragraphs, there Qiil appear lahguage
prdviding that any pérty may, within iS'days of the date of the'

order, file exceptions to the recommended decisiqn'and a brief in

support thereof. W.Va. dee §24—1—9(c)( If no exceptions are |

filed, the ALJ's Decision becomes the order of tﬁe Commission by

operation of law (W.Va. Code §24—1f9(é)), unless sﬁayed or
postponed by the Commissionvifself. On oééasion,.a party will
;équest that the pefiod’fbr filing_eXééptions_bé exﬁended beyohd'
15 days. If good cause is shown therefor, such as a”situétién
where a small utilify appeared without cdéhse}, received' an
adverse decision, and then retained couhsel to téke exceptions,
such a request generally will be granted by the Commission.
Similarly, if for some ‘reason a éarty needs an order tb beéoﬁe
final before the normal time, an application to the Commiséion'to

waive the period for filing exceptions will be considered.
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C. Commission Decisions

In major cases, that is, those heard by the Commission
itself, 1t 1issues a decision which is a final order of the
Commission upon issuance. Such. order is then immediately
appealable to the Sﬁpreme Court of Appeals. h

In some very large rate cases, the Commiséion will divide
the issues into two groups énd conduct ‘two series of hearings.
This is done in situations where a decision on the first group of
issues will -greatly affect the manner in which the parties
apprdéch the second group of issues. In these cases, the
Commission will issue what 1is étyled an "Interim Decisicn."
Hdwevér, it is an‘open question'as to whether such an interim
decision constitutes a final order of the Commission for purposes
of appeal. The practitioner, when faced with éuch an interim
order,, would be wise to consider it a final order of the

Commission on those issues and time any appeal to the Supreme

 Court of Appeals accordinglyf - Certain procedural question,
discovery matters, or reéuests for emergency or interim relief
may also result in an "Interim Recommended Decision" from an ALJ.
Exceptions may be taken to such orders, but the Commission is

hesitant to consider such interlocutory matters.
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VI. POST—DéCISION PROCEEDINGS
A.  Exceptions
When an Admlnlstratlve Law Judge [ Recommended Dec151on and,
Order is 1ssued in a case, the dec151on w111 prov1de than anyl
‘party may flle Exceptlons to the dec1s1on, supported by a brief,
within 15 days from the date the ALJ's DeClSlon is malled to the

parties. W.Va. Code §24 1 9(c). Exceptlons must be served on

all other-parties Upon the flllng of Exceptions, the ALJ s
Dec151on is stayed and the case goes before the Comm1551on for
review. There is no time period establlshedjfor thls rev1ew._ in
practice, the Commission generaily applies a. similar test to
review Recommended De0131ons as the Supreme Court of Appeals
applies to review of Commission dec;slons. However, the
Commission is authorized to review and ‘consider all issues
presented in a case de noVo, partlcularly where significant

matters of publlc pollcy are lmplled (See, Harrison Rural

Electrlflcatlon Assn.,_Inc. V. P.S.C. 438 S.E.2d 782) See thed
Appeal sectlon, _;g;rg. The Comm1551on may adopt the ALJ S
Decision, modify it, set 1t asxde, remand 1t, or take any other
action it may deem proper. On rare occas10ns, the Commission
will schedule oral argument-on Exceptions. While not prov1ded"
for by statute or rule, many partles have made it a practice to

file a response to any exceptions filed by another party,

24



PUBLIC SERVICE COMMISSION PRACTiCE

B Petitions for Reconsideration

Rule 19 of the Rules of Practice and Procedure provides for

further hearing, reopening or rehearing of cases. Applications
for reconsideration or reopening are made only to orders of the
Commission and to an Administrative Law Judge's Recommended
Decision that haé gone final. If a party has failed to timely
file ekceptions to an ALJ's Recommended Decision and it has
become a Final order of the Commission by operation of law, a
timely Petition for Reconsideration is then the pioper pleading
to obtain Commission review,

| An application for recpnsideration.must be made by petition,
duly verified, within ten days after the final order was mailed
by the Commission to the parties. The filing of aApétition for
reconsideration does not serve to stay or render ineffectual an
order of the Commission. This is in contrast to the filing'of
Exceptions to an'ALJ‘s Recoﬁmendéd Decision. However, filing of“
a petition fbr recongideratién does” stay the running of the 30-

day period for appeal to the Supreme Court»of Appeals. Atlantic

Grevyhound Corporation v. Public Service Commission, 132 W.Va.
650, 54 S.E.2d 169 (1945).

The granting of a petition for reconsideration ‘is rare.
However, a petition for reconsideration seeking to correct
typographical, technical, mathematical or other simple errors is
granted if well founded. A petition for reconsideration should

be as concise and to the point as possible and should point out
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as plainly.as possible the Commission's specific error, or other
grounds for reconsideration.

The filing of a petition for reconsideration is not a
prerequ1s1te to the taklng of an appeal to the Supreme Court of

Appeals.-

C. Apgeel

Review of final orders of the Public Service Commission may

be had in the'SupremeACourt of Appeals. 'See'w.Va. Code §§24-5-1
and 24A—é—1 A petltlon for appeal to the Supreme Court of
Appeals must be flled w1thln 30 days after the entry of a final
order of 'the Commission. This time period is jurisdictional.
Hoﬁever, if a partyv filee a petition for 'reheerihg ‘or
reconsideration, the statutory appeal period rune from the date

upon whlch the petltlon for recons1deratlon or rehearlng is acted

upon. | Atlantlc Grevhound Corporatlon v, Publlc Service

Comm1551on, 132 W, Va. 650, 54 S. E. 2d 169 (1949) ' When a petltlon

for appeal is flled in the Supreme Court of Appeals, the statute
requlres that a copy of  the petition be dellvered to the
Secretary of the Commission. The'Secretary then files the entire
Commission file with the Clerk of the Supreme Court of Appeals.
The Supreme Court of Appeals will then-schedule a date for
the parties to make oral presentation of the case. In contrast
to appeals from deoisions of Circuit Courts, the Commission, the

party against whom the appeal is prosecuted, is afforded an
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opportunity to make an oral presentation before th Supreme Court
of Appeals. The Commission 1s required by statute to file with
the Court, before the day of the hearing, a "written statement of
its reasons for the entry of such order." Practice has been for
the Commission to file such statements of reasons several days
before the hearing in the Supreme Court of Appeals. At the
hearing, the party appealing the order of the Commission is given
ten minutes to argue his petition. The éémmission's counsel is
then afforded_a ten-minute period to tell the Cougt why it should
not hear the case; In the Supreme Court Qf Appeals, an order of
the Commission will not'bé reversed unless it is contrary to the
evidence presented in the case, or is without evidence to support
it, or is arbitrary, or results from a misapplication of legal

principies. . Virginia FElectric and Power v. Public Service

Commission, 242 S.E.2d 698 (W.va. 1978); C & P Telephone Company

v. Public Service Commission, 300 S.E.2d 607 (W.Va. 1982);

gittsburqﬁ and West Virginia Gas Company v. Public Service

Commission, 101 W.Va. 63, 132 S.E. 497 (1926). In practice, the
Supreme Court of Appeals defers to the Commission's judgment on
disputed issues of fact. 1In fact, the Supreme Court of Appeals

agrees to review very few Public Service Commission cases.
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APPENDIX B
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WEST VIRGINIA PUBLIC SERVICE COMMISSION
RULES AND REGULATIONS

New rules and regulatlons are promulgated from time-to~time.
It is suggested that the practitioner check with the Commission's
Executive Secretary's Office for new or changed rules on any
specific area of P.S.C. jurisdiction.

RULES OF PRACTICE AND PROCEDURE

RULES AND REGULATIONS FOR THE GOVERNMENT OF THE -CONSTRUCTION AND
FILING OF TARIFFS OF PUBLIC UTILITIES AND COMMON CARRIERS BY

MOTOR VEHICLE

RULES AND REGULATIONS FOR THE GOVERNMENT OF ELECTRICVUTILITIES

RULES AND REGULATIONS FOR THE GOVERNMENT OF GAS UTILITIES AND GAS
PIPELINE SAFETY

RULES AND REGULATIONS FORATHE GOVERNMENT OF MOTOR CARRIERS OF
PASSENGERS AND PROPERTY ' - :

RULES AND REGULATIONS FOR THE GOVERNMENT OF RAILROAD SAFETY AND
SANITATION

RULES AND REGULATIONS FOR THE GOVERNMENT OF SEWER UTILITIES

RULES AND REGULATIONS FOR THE GOVERNMENT OF TELEPHONE UTILITIES

RULES AND REGULATIONS FOR THE GOVERNMENT OF WATER UTILITIES

PROCEDURAL RULES FOR COMMISSION REVIEW OF ELECTRIC COOPERATIVES,
TELEPHONE COOPERATIVES AND MUNICIPAL UTILITY RATE CHANGES
PURSUANT TO W.VA. CODE §24-2-4b

RULES AND REGULATIONS GOVERNING THE USE OF BROADCAST AND STILL
PICTURE PHOTOGRAPHIC EQUIPMENT IN PUBLIC HEARINGS OF THE WEST
VIRGINIA PUBLIC SERVICE COMMISSION

RULES AND REGULATIONS GOVERNING THE FILING AND APPROVAL OF SURETY
BONDS, POLICIES OF INSURANCE, QUALIFICATIONS AS A SELF-INSURER OR
OTHER SECURITIES AND AGREEMENTS BY MOTOR CARRIERS SUBJECT TO THE
MOTOR CARRIER LAW, CHAPTER 24-A OF THE CODE OF WEST VIRGINIA,
1931, AS AMENDED

RULES OF THE COMMISSION FOR REORGANIZATION
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APPENDIX B
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SUPPLEMENTAL RULE FOR REORGANIZATION

RULE ESTABLISHING A CONSUMER ADVOCATE DIVISION'TO:BE MADE PART OF
A SUPPLEMENTAL RULE FOR REORGANIZATION AS REQUIRED BY WEST
VIRGINIA CODE §24-1-la _ .

RULE GOVERNING COGENERATION AND SMALL POWER PRODUCTION
RULE ADOPTING AN EMERGENCY TELEPHONE SYSTEM PLAN

RULES AND REGULATIONS GOVERNING THE TRANSPORTATION OF HAZARDOUS
WASTE BY RAIL ' -

RULES AND REGULATIONS FOR THE GOVERNMENT OF INTRASTATE RAIL
TRANSPORTATION o '

RULES AND REGULATIONS GOVERNING THE TRANSPORTATION OF NATURAL GAS
(GENERAL ORDER NO. 228, STATE IMPLEMENTATION OF NATURAL GAS

TRANSPORTATION POLICIES)

RULES AND REGULATIONS FOR THE GOVERNMENT OF PUBLIC SERVICE
DISTRICTS : A

RULES AND REGULATIONS GOVERNING'CARRIER ACCESS TO THE LINES AND
FACILITIES OF RAIL CARRIERS (GENERAL ORDER NO. 237)

RULES AND REGULATIONS GOVERNING SHIPPER ACCESS TO THE LINES AND
FACILITIES OF RAIL CARRIERS (GENERAL ORDER NO. 238)
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APPENDIX E
WEST VIRGINIA PUBLIC SERVICE COMMISSION

OUTLINE OF MOTOR CARRIER LAW

West Virzini2 Zzée § 24A-1-1 confers upon the Fublic Service

(¢}

Commission the power and duty to supervise and regulate the
transportation of ce:rsons and property for hire by motor vehicle
upon or over the public highways of this State so as to protect

the safety and welfzre of the :raveling and shipping pudblic in

oreserve, fostar a2ni -2gulate transportation and permi: the

8]
"
3
7]

coordinazion oI zrans: =1on facilities; and to provice the

fraveling and shipping pudblic with transportation agencies

rendering scabilized service at just and reasonable rates. However, federal law
has now deregulated the transportation of all property except "household goods™ and

vehicles towed by third parties.

West Vircini2 Code § 24A-2-5 provides, 1in pait, that it shall -

bé unlawful for any common carrier hy motor vehicle to operate
within West Virginia without first having obtained from the
Commission a certificate of convenience‘and neqessity. Said
section provides that upon the fiiing of an apﬁlicatioh for such
certificate, after the giving of noticg, hearing or waiver
thereof, the Commission, if it finds from the evidenqe that public
convenience and necessity require the proposed service or any part
thereof, shall-issue the certificate as prayed for, or issue-it
for the partial exercise only of the privilege sought, and may

attach to the exercise of the right granted such terms and con-
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ERENCE BOORS AND PUBLICATIONS .

Annual Repor:s of

the American Bar Associ
Law

ion, Section of Utility

Holllstnr, Kennethn, "Ut‘lxtlos," Fina c1al Analvst's Handbook iI,
Dow-Jones~Irwin, Inc., 1975 :

‘Public Utill:iesaFor;night Y

Public Ut 11 =y Rnoorts

Suelflow,'Jaﬁes £., Public Utilltv Accountind: Theory and
Appligation, M:ichigan Stai7fUniv rsity, 1973 = -

/
- Trebing, Harry M., Issuye$ In Publi LUtllltv Regulatlon, Mlchxgan
State University, 1979 f .

a

/

Treblng, Harryv M., géw Dimensions In Puwblic Utility Przcxng,
Mlchlgaﬁ State Uni ér51ty, 1975

/

Welch., Francis f(' Conduct Of The Utility ate Case, Public

Utilities Reijyts; Inc., 1955 \\\
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ditions as 1n its judgment the public convenlence and necessity
may regquire. Said section further provides that before granting a
certificare z0 a common cerrier by motor vghicle the Commission
shall take :nﬁolconsidera:lon existing transportation facilizlies

in the territory for which a cert:ificate 1s sought, and 1n cese 1t

r

finds fror the evidence tha2: the service furnished by existing

tn

transporzaz:ion facilities :s reasonably efficlent and adequate,
the Comm:iss:on shall not ¢rant such cerctificate.
Befsre cemmencing oper:zzion, all common carriers are reguired

to obtais 2 certificate c? convenience and necessity from the

0

Commission as reguired by 2and pursuant to the provisions of &. Va.
Code § 24A-2-5. An applicant for a certificate of convenience and
necessity has the burden cf proof to establish that public con-

venlence ané necessity regulre the proposed service. Weirton Ice

& Coal Supclv Companv v. Public Service Commission, 240 S.E.24d

686, 689 (W. Va. 1977). The law provides that there must be a
showing of both “"convenience and necessity," not ﬁconvenience or
necessity,” the language being conjunctive, not disjunctive.

Charleston Transit Co. v. Public Service Commission, 142 W. Va.

750, 758, 98 S.E.2d 437 (1957)f

The Commissioﬁ has interpreted these reqguirements to mean that
the applicant must demonstrate that he or she has the financial
ability, experience and fitness to provide a needed, usefulvapd-

responsive public service, as well as that the public convenience

and necessity require the proposed service. Fecrd Brothers, Inc..
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M.C. Case No. 138132, April 9, 1881, “he appiicant mist oroduce
public witnesses who are able to testify that the'propbsed #etviée

is needed in the zrea of application. Harless Ixcavating Company,

Inc., M.C. Case No. 21256, April 23, 1982. If the evidence of

record in the case reveals that there is some kind of need in the

proposed area of application, the applicant has established a

rima facie case that oublic convenience and necessi:v re uire the
_ C v q

proposed service ani that the service furnished oy existing
transportation facilities is not resasohably efficient and

adequate. Ford 3ro-hers, suora.

Once the applicant has presented satisfactory ev{dencé that
pdblic convenience and necessity require the proposed serVice} the
burden then sﬂifts to those persons who are protesting the appli-
cation. The protestants must demonstrate by a preponderance of the

evidence that the service furnished by existing transportation
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faci1lities is reasonably efficient and adeguate and that entry

petition

fi1eld by the applicént would adveréély affect or be

! <o the public.(because, for example, additional com-

woulad be ralnous to all competing common carriers), not

merely harmfsl to existing carriers, and that all reasonable needs
b g

in the area of application are being met. Harless, supra at page

3. The pro:iestants must os*abllsh that the granting of the

requested auzhority would aLfocc the operations of existing common

ments of

o 2~ extent contrary to the public 1nterest, and this

mue- ne demonstrated by other than sell-serving state-

the protestants. (1

14.)
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