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This article should be used 0 a3 2 vehicls to initiate collections procsedings, starting

from & collection demand letter comporting with the Fair Debt Collection Pracices Act -
(FDCPA) tothereicase of judgmenk. Accoingly, the practitonse shoukd refe  these forms

a3  starting point in the.collection of debis on the behalf of their creditor clients. This article
iiould ot be used as 2 sole guide to esiablish s collection practice, but should be uilized a4 3
reference to forms when inilisting proceedings against a debtor.

| Focus of thia aréicie i gg?%ws%ﬁss&&v&
Coltection Practices Act as it %8&6%% of a demand letter. Basgeuw

a degmand letter 4o the debtor, then Litigation isa vﬂuﬂg%%maﬁg@g.

that assets are available in gider to collect upon any judgment obtained in couft. The following
EB%&??&%S&E% As a caveat, thie collection attomey should

. always refer to the FDCPA, 15 U.S nmgm%uuownnv%%g%g

%%ﬁ&eﬁﬂgagsﬁoiﬁﬁﬁsﬁgg t and Protection

" Act, Chapter 46(A) of the West Virginia Code. Please refex to the following outline:

A, Demand Letter (See Appendix A)
B.  Payment Plan and Promissary Note (Sec Appendix B)
C.  Collections Suit
i, Circuit Court
2. Suit on Account Stated (See Appendix ©)
b. Suit ch Written Contzact (See Appendix D)
2. Magistrate Coust Suit (See Appendix E)
D.  Motion for Default Judgment
1. Magistrate Court (Sec Appendix F) -



2. Circuit 035 (See Appendix G)

E Motion for Judgment on the Pleadings (See Appendix H)

F, Executions .

1. Personal Property ATE~
2. Wage Attachment (Suggestee Execution) (See Appendix 1) wuﬁo
b. w._nuanoagong...»ﬂog (See Appendix I} Uz,.»uw
. . Uﬁ!o I
. for Abstract (See Appendix K) ’
G.  Reguest RE: Outstanding Account/Tavoice for CNAMI. -
. Onder of Dismissal (See A L
B o Am ppeadix . Dear DTITLE~ DLN ~:
L Order of Satisfaction end Dismissal {See Appendix M) :
, :E«?.%w&anewmﬁ_ﬁeﬁa&u&«wgzsag-&znﬁﬁg
Release of Judgment (See Appendix N} .qw?g.sggruﬂgﬁgg
Further Commentary of FDCPA and Heintz, et al,, v, Jenkins ACCOUNT PRINCIPAL ' INTEREST ' ATTORNEY FEES TOTAL OWED
(See < Crmo/Ll~ PRCHG/LI~INCHG/LI~ ATCHGILI~ TCRGAL
Cmo/L2~ PRCHG/2-~INCHGA2- ATCEG/I2 TCHGA2?
Cmo/L3 ~ PRCHO/L3~INCHG/L3~ ATCHGIS ~ TCHG/L3
Crno/l4 ~ PRCHG/A-INCHG/IA~ ATCHG/LS— TCHGAA?
Coo/LS ~ PRCHGAS~INCHGAS~ ATCHG/LS ~ TCHO/LS
Cmo/l6~ PRCHOMS~INCHG/L6~  ATCHG/LS TCRG/AET
Cmo/L7~ PRCHG/L7-INCHG/LI~ ATCHGIE? ‘TCHG/LT?
Crmo/L8 ~ PRCHG/LB~INCHG/AS~ ATCHG/LS TCHG/LS?
Croo/L9~ PRCHG/L9~INCHG/LS~ ATCHGAO~ TCHG/LS?
Dsn\“wﬂwanﬁwgu: gwa TCHG/LIO?
Crno/L12 -PRCHG/LI2INCHG/LI2~ ATCHO/LIZ -~ TCHGAIZ?
Cro/L13 -PRCHG/LI3 INCHG/LI3~ ATCHG/LI3~ TCHG/LI3?
Cmo/L14 -PRCHG/LI4INCHOMIM~ ATCHG/L14~ TCHG/LI4?
Co/L1S PRCHG/LIS INCHG/LIS~ ATCHG/LES ~ TCHG/LIS?
CRNO/LIGPREHGILISINCHO/LIG~ ATCHG/16~ ) TCHG/LI6?

TOTAL= TCHGAT ~
gsﬁwgéggﬁﬁaﬂu;g&?gggg

c
the validity of the any portion thereof, the debx will be asswined valid, It you dispute
. ?a&.wh&i?égosg?ﬂwﬁa&ﬁagg.ﬁgiﬂ

%E&!eﬁ?%a«&.?&gggi
receipt of s



< This letter mu._.uE ﬁ&w, 1.0 debt. 4nd. F L T .H..,A...”..m.u.“n.ﬁ_.“.,...,.“...,..A..u."..mA :..,.m,{ ’ - ’ . e
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Ko dorangements for paymest i full n order to avoid poratial T Lil s | _ PROMISSORY NOTE

Principal Amount Due and Owing: SNPAMT ~

. : Interest Amount Due and Owing: . SNIAMT -~
by: RATTYN~ : . - Atomey Fees Due and Owing: SACTAENET-
Ovr Fia Ko FILE « 1CODE ~ . Court Costs Due and O!E«. SNCAMT ~
- Interest Rate of Note: INTRATE - %
Civil Action Number, if applicable: CASE-
Judgment Dite, if applicable: IDAT~

THIS NOTE entersd into this ___ day of 199_, by and between
CNAML~, heieinifier called party of tBe st part, and DRAML~, hercinafler called party
of the second pait. .

WITNESSETH

1. That the party.of the:first part hereby enters into 2 Promissory Note with the pasty
&ggﬁnggggnﬁgggu&mﬂiﬁfﬂﬂﬁn&
month, with the first payment begtaning on PPDUEDATE~, and continuing every month
-theseafter until such time-ds the-total principal, atiomey fees Gf any), court costs (if any), and
interest, Egngéwaﬁiagg Gf any), is poid I ful frie fed peymse x

t R pereens wader Sy ot ars b whes dus, ol 300 0. amoms of SFRALPAY -],

2. The cross consideration of this Note is:

* &, If no-legal action has been commenced (defined a the fling of
p&é?ﬁ!&._v&nail&gzeogﬁsng%gzsﬁa
met by the party of the second part.

?ﬂiégggﬁng&gag
Egigggggwegg
action by the CTL~ gﬁa.sgggg.gn
monies due and gwing, plus court costs, and Interext at the rato of Ten pescent

. Qcauvﬂgagﬁixwgisngfgg.g
Eggﬁgggutgs&cwsogen&ag

u..gogowﬁogguﬁas_!;:zgc!&s?o«

4 ~.f&sﬁ§e§&%zﬁ§%&&?§a§§a§ A
and in particular upos the failure of any le payment 10 be timely made, the tntal debt shall
mgoﬁiwggoggﬁeoog-&ggagaeﬁags
its power to pursue all legal means to collect said outstanding indebledacss, )



WITNESS the fotlowing signatures and_seals,

CNAML ~
BY
By:
RATTYN~
_ DNAML -
STATE OF WEST VIRGINIA,
_ COUNTY OF BERKELEY, to-wit
ll§ of L 19_ by RATTIN- e
Notary Public
My Commission- expires: .
. STATE OF

chz.—.&Om'i]ks.iF

The foregoing and attached instrument, a Promissory Note te, was acknowledged before me

i this__ day of 19_, by DNAML~.

; Notary Public
; My Commission expires: .

¥ Our Fils No. FILE~/cODE~
3

. § TLAINTIFF: CNAM~
DEFENDANT: DNAM ~ APPERDIX €
DEFENDANT: CDNAM~
CASE NUMBER:
11. TYPE OF CASE:
TORTS .OTHER CIVIL -
_ Asbestos — Adoptiod A »%s.?ax»...w
__ Professionat __ Contract . Petition for Modifics-
: _ o es...n&..«nnus
___ Personal Injury __ RealProperty | Miscsilaneous Civi
— Product Lishility o MeotalHeatth | Ot
__ Other Tort __ Appesiof Administrs- | .
tive Agency

1L JURY DEMAND: __Yes __No
CASE WILL BE READY FOR TRIAL BY (MONTH/YEAR): _

IV. DO YOU OR ANY OF YOUR CLIENTS OR WITNESSES IN THIS CASE REQUIRE
SPECIAL ACCOMODATIONS DUE TO A DISABILITY OR AGE? __ YES ___NO

IF YES, PLEASE SPECIFY:

—_ Wheelchatr sceessible hearing room and other facilities
___ Interpreter or other auxillary afd for the hearing impaired
gﬁoﬁﬁ%-ﬁ?—.ﬁugﬁv&i
mvowavnﬂo S.an.ﬂ.:%znws.s gg
Other:

Anomey Representing:

Names: RATTYN =~ .

Firm: ' . Plaintlfy ___ Defendant
__ Cross-Complalriant
__ Cross-Defendant
Dated:

Telephone: ’

Signature :




CIVIL CASE INFORMATION STATEMENT SUMMONS

- CIVIL CASES _
C . ’ CT~ CO~, WEST VIRGINIA

40 the Ciresit Court, COL~ , West Virginfa

Civil Action No. _

CNAM ~

I. CASE STYLE: Maifing Address:
Judge FOm S~ Tz~

CRAM~ . : : Plainiff

mm\z.. M»i%i . 2 . } SUMMONS

Wu»u.Mml ¥Z~ WM»MH

vs. ~ Daysto ‘ WMWWWQI DZ~ .

DNA2~ Doi~ DY~ ’ To the above-named g

.wu»u.wuuuooz I THE NAME OF THE STATE OF WEST VIRGINIA, you are hereby Summoned

S D= . n&aasn\onsgnégagn plaintiff's attomey whose address is .

’ » & angwer including any selated counterclzim you

Eusﬁs?grs ¢ filed against you in the above styled civil action, a trus copy of which

is herewith delivered to you. wssjeisgwgg&?gtg%
service of this summons vpor you, exclusive of the day of service, 1 yau fall to do s0, judgment

by default will be taken against you for the relief demanded in the complaint and you will be

- gggguﬁgﬂﬁsswgwsgiﬁésﬁg

Original and copies of complaint furnished herewith, ,
assested by counterclaim in the above siyle civil action,

Dated

Clerk of Court



\.l IN THE CT~ CO~, WEST VIRGINIA
CNAM~,

PLAINTIFF,
V. CIVE, ACTION NO. CASE~

DNAM ~,
DEFENDANT.
COMPLAINT
Comes now the Plaintiff, CNAML ~, %EES@EE. RATTYN~ and .
and respectfully complaining states:

. 1. The Defendant i3 indebied io the Plaintif in the amount of SNPAMT/LT ~ fos medical services nd
N upplics- provided. to. the: Defendant, a3 appears moco-fully a3 Exhibit A attached hereso gid incarporated
berein by reference,

iﬁmnmmowm.Sog.nzgn..ggs«v&n&gngogsgisﬁtﬂsw :

Complaint, and that judgment be.readered in favor of the Plaintiff, and against the Defendant, DNAML ~,
in the asmount of SNPAMT/LT~ plus prejudgment and post-judgment statutory interest at the rate of ten
gﬁoauvﬂgagsog&gawgggnﬁ%gg. until satisfied,
Alus the costs of this action oo Plaintif’s behalf expended, and any other such relief a5 this Court deems
easonsble and just. . )

CNAM~ .
BY COUNSEL

ATTYN~

3
CNAM~,

APPENDIX D

IN THE CT~ CO~, WEST VIRGINIA

PLAINTIFF, )
v, CIVIL ACTION NO CASE ~
DNAM ~, AND
CDNAM ~ :
 DEFENDANTS.

. . COMPLAINT |
Comes now the. Phaintiff, CNAML~, by and through its atiorney, RATTYN~ and
and respectfully complaining states:

- 1. ‘TheDefendants'entered-ifito a contract with the Plaintiff on ' KDATC~, 8 copy of

which is attiched héreto, marked Exbibit A, and incorporated. herein by reference, .
2. “The Defendants have breached.said contract, and, as a resokt thereof, the- Plaintff has
suffered damages in the amount of SPRBAL ~,

3.” The Defendants are-indebted jointly and sevesally to the Plaintiff in the amount of
SPRBAL~, plus pre-judgment contractual interest atthe rate of INTRATE~ per ceatum per
annum.

Wherefore, Plaintiff prays that Defendants be cited to appear and to answer this
Complaint, and that judgment be sendered in favor of the Plaintiff, CNAML ~, and agxinst the
U&o.iu.w. DNAMIL.~ and CDNAML.~, jointly and severally, in the p&oﬁs&,«wgc.
plus pre-judgment interest at the contractual Tate of INTRATE~ per centum per anntm from
the date of LCHGC~ until the date of the judgment herein, and post-jodgment interest af the
statutory rate of INTRATE~ per centus per annum from the date of the herein judgment unl
satisfied, plus the costs of this action on PlaintifP's behalf expended, including the statutory



3 zm.oy

- slos

CNAM ~
BY COUNSEL

) docketing fes of Seventy vosﬁgﬁace and any other such relief as this Court deems
reasonable and just,

©Our File No, FILE~ACODE~

0\(65@9 & 70

g & S

APPENDIX E A
NIAGISTRATE COURT OF CO~ COUNTY, WEST VIRGINIA

E Neme, Address & Phone Number of Plaintiff:

B WU

. Case No.

.
Nams, Address & Phooe Number of Defeodant(s)
DPNAL~

DNA2«~*
DNA3~

. PC=, DS~

DZ~
" CIVIL COMPLAINT

RATTYN ~, on bebalf of tbe,plaiatiff acting in the éapacity of attomey st law, .alleges the following a¢ ths
end scuraes The Defboddant hervinsbove nsrmed is is indebied 10 the Plsintiff oo revolving chargo scooust, said account
Eggiﬁgdt!ifggigiif
Defendant ia favor of the Phistilf, in the principet sum of SNPAMT/LT ~ .and
g&uoxgunslgglg& %Eogonsw-nraﬁg gﬁv&[

) Date

NOTICE: Any putyine & civil action secking. over $20.00.0r possesion of real-cetats bas the right 0 slect. that the

:ase be tried by a jury. &3&!35%3'%8!&33‘?58,35

nswec 10 the-camplint is made or S.days from when servics.of the. sumunons and. complaint is wede for welswhal
«atry and dotainer sctions. 1Y you do sot notify the mepistrate court within the sppropeists tites period, you give up

our fight 10 a jury trial. ?Hrlﬂfiilrggmq?ﬂ!wi! Jury of may
e proceted botwosn the partics if the cese s settld befors triel.

OPTIONALINOTICE OF ELECTION:
s phintjifin the shove action, 1 wish o have & jury tsial,

..n..sa-,. 0z " Beie
IOTICE: 53%?8&3‘3-—8 Egil&&g&?
“ould %Egéwlz_ﬁs!gégggrgﬂ%

‘WHITE-Retora
6. Code 75041, SO-5-8); Mag. O, Civ. Reies 2, $A GREEN-Defondent
YELLOW-File



CTCL~, Clerk
CTL- COL~
CNA3~

CFC~, CTS~ CTZ~

RE: CNAML ~ vs. DNAML ~
Civil Action No. CASE~

. Dear CTCL~:

- - Our office haxnot received-a-copy of any answer ar-responsive pleading in the above-captioned
= matter, and therefore: presume-that none. has been-filed.. In. that regard, please- find-enclosed a
- Default Judgment Affidavit prepared by our office to be filed in the above matter, as well as

4 proposed Order. ‘Please-request that a Magistrate enter judgment on belralf of CNAMI.~,

" In addition, please:mail an. attested copy of the Order to my attention at the above address.

Please note that the the.compiafntin. thls matter.niky: bave: requested ° pre Judgment
-intevest. Sections 56-6-27.and-56.6-31 of the W.Vx. Code requires-that pre-judpment
Interest. be awarded;: ss g iimiter of law-Sce, Grovey, Myery, 352 S.E. 23 536 (W.Va.
1939), and Board of Edcekfion'y, 2 . 390 8.E24 M6
(W.Va. 1990), Further, pre-judgment inferest and the principal are fo be aggregated in
the award of judgment.. Sectlons 36-6-27 and 56-6-29 of the W. Va. Code. Our Motion
for Default calcuiates the preJiidgment interest as of the date of the Motion, and
aggregates smne with the principal for purposes of providiag your office a sum certaln
for the judgment amount. The proposed Order fs for this aggregate sum. We are moving
for Judgment for the entire sum.

Thank you very much for your assistance. In the eveat that you have any questions regarding
this matter, please do not hesitate to contact me. I remain,
Very trily yours,

‘by: RATTYN~

Enclosure
ur File No. FILE~/CODR~

CNAM ~,

IN THE CT~ CO~, WEST VIRGINIA

Plaintiff,
. CIVIL ACTION NO. CASE~
DNAM -, and
CDNAM ~
Defendants. -
MOTION FOR DEFAULT JUDGMENT
Comes now the Plaintiff, CNAML~, by and through its attamey, RATTYN~ and
i . Eu.gagggsgug&u&ﬂgn
gsg&&§,€a<§g%g§
CNAM~
By Counse!
By _
RATTYN~



~ INTHE CT~ CO~, WEST VIRGINIA

- CNAM~,

Plaintiff,
V. CIVIL ACTION NO. CASE~
" DNAM-, and
CDNAM ~
Defendants, .
(PLAINTIFF'S ATTORNEY)
STATE OF WEST SnQE»
COUNTY OF to-wits

RATTYN~, gun%_wgﬂﬁg
. L mmnﬁ?ugmasagmuﬁg%g

2. He g&vﬂgisnnfssogug&goaﬁﬂwo&ﬁ
owtherwise contacted the Office of the Qﬂwomsamogﬂuwnaﬁefﬁous

. service of process of the e above-styled action.

3. The mgnigaugsug«g&onvgl the gsﬁn
above-styled cause, on the day of __ ) » by

(title), anthorized to make

such service who served the same:
@v«ngnsaagpnwuoﬁwon?gaoﬂgngs
complaint together; or
@e«u&gséaﬁﬁgigaﬁgﬁgsﬁgz
pwgvgﬁugosugengggfﬁo&g
(16)  years and giving to such person information’ of the purpart of the
mgggﬁgrﬁgiggﬁ .

() by delivering & 83&908988:&&.9«8558«253
registered or cestified mail, ggaﬁ&&a&%%s
the addressee, either a o&ﬂﬁv«?gﬂggg s agent, or delivery

refused, personal or substituted service being tnable o be effected after use
of due diligence; or .

first class mail, postage prepaid, 10 the Defendant, together with two copies
©ofa %gggaggggs of
gggge«&ogggﬂwwgaa
. Suasn_ﬁggggasgﬂ%ggu
* unclaimed, or otherwise not accepied or sefused by the Defendant; or
¢e) by delivery to the Secretary of State pursusnt to stansis,

" 4 Under the provisioas of said Suminoss and the appropriste Rules of Civil Procedure,

the Defendant was required to serve. upon counsé] fof Phaintiff sn: Answer o otber pleading
within____ days of sd service, 20d moie than such number of days have elxpsed since
the date on which the Défendant was served with the Summons and: Complaing, excliding
the day ‘of service;

5. . No.Answer of notice of appesrance has been.served upon counse} for Plaintiff, or

o -filed in said action, and.the Defendant has wholly-failed t0. appesr, plead; or otherwiso

defend in this sction, and the tire for answeiing bas expired;

6 Upou informationrreceived; and.to the bext of his ktiowledge, the Défendant,
DNAML ~, 5 not-now niot was he at the time of the institution of this action, in the
Military Seivice of the United States of America, noris be an incompetent, incarcersted

convict, nor infint, nor was he under any of the above set forth disshilities at the institution

. of thif action;
“7.  ‘The Plaintiff’s &Ss%?u&nlﬁisw-gwﬁﬂ sum cestain or for

2 sum which can by computation be made certain, which sum he believes is SNTPI~, with
post-judgment interest, and which be believes the Plalntiff is eatitled to racover, topether
with SACTAFNET ~, as attorney fees, and costs. .

(@) by delivering a copy of the summons and of the complaint together by



"8 He executes this Affidavit in accordance with Rule 55 of the R.C.P. for the purpose
-.of enabling the Plaintiff herein to obtain a defauls judgment against the Defendant herein for
- the Defendant's failure to answer or otherwise appear or defend as to PlaintifPs Complaint,

Attorney for Plaintiff
¢§.§8.§Sc§§ng.~§gﬁ§5@mﬂ .
County, West Virginia, this -day of : .

Notary Public

My Commisiion Expires;

IN THE CT~ CO~, WEST VIRGINIA

CNAM ~,
Plaintiff,
V. CIVIL. ACTION NO. CASE~
DNAM ~, and
CDNAM ~

Defendants,

+ AFEIDAYIIEFOR DEFA JDGMEN]

STATE OF :

’ COUNTY OF s to-wits

The undersigned, being duly swomn, deposes aod-says as follows:

i.  That he is-the Plaintiff, or the doly anthorized agent or representative of the
Plaintiff, in the above-styled action and has personal knowledge of the facts set for
in this affidavit or is familisr with the books, records, and accounis of the Phiintiff;

. 2 Thatthe Defendant herein has failed to. appear, plead, or otherwise. defend.as to

Plaintiff's Complaint, and the Defendant has failed to serve upon the Plrintiff a copy
of any Answer or any other defens or pleading as %o Planitiff’s Complaint;
(%) That such bonds, notes or other evidence of debt have been assessed
for taxation Yor each and every tax year on the first day of which Plaintiff was the
owner of same, not exceeding five years prior to that in which the action, suit or
preceeding was instituted and not in any eveat, for any pesiod begiming carlier than
the first day of January, 1933, or ,
(b) That such bond, notes, or other evidence of debt constituted a part of
the captial employed in the business of such plaintiff or claimant and were

assessed or taxed as such, or otherwise assessed or taxed as prescribed by law, or
{¢) That such bonds, notes or other evidence of debt sued upon ore not
taxable under the law in the hands of the Plaintiff or claimant, or are otherwise
exempt from taxation.

3




IN THE CT~ CO~, WEST VIRGINIA

CNAM ~,

Plaintiff,
V. - CIVil. ACTION NO. CASE~
DNAM -, and '
CDNAM ~

Defendants,

EINAL RIDGMENT ORDER
This ____ day of 19__, upan the Motion of the Phintis,
CNAML~, by and through counsel, RATTYN~ and .. for entry of
’ gﬁu:&ﬁﬂ-?&nggg gggﬁcgg of the
Plaintiff in support.of said motion, and setting froth all requirement therefor, pursuant to
© Rule 55()(2) of the West | Vitginia Rules of Civil Procedure, this Court holds as fallo ws:
The record in the instant matter indicates that the e Complaint in the above-captioned

matter waz filed in this Court, and E-guﬁagtﬁgg upon
the Defendants, DNAML ~ and CDNAME ~, Zagﬂusﬂgﬂvgw?u
been-filed by #id Defendants, and the e Defendants have failed to appear, to plead or
otherwise defend in this action, in the time permited by faw.’ It further appears 1o the Court
Eusougﬁnnasgggg goﬂcﬁuﬂg
of the Armed Forces of the United States, and neither perty requesting & jury and the
Paindiff expressly waiving a jury, ?ggﬂggggﬂag
Judgment for a principal sum owed, pius preJudgment interest, and other relief, Pro-
Jodgment interest must be awarded, if requested, as & matter of law. Grove v, Myers, 382
S.E. 24 536 (W.Va. 1990); Zando. Martin & Milsiead, Inc., 390 S.E. 2d 796 (W.Va.
1990). Further, ga&egigggﬁgﬁisgg
and judgment entered for the aggregate. W,Va, Code Sections 56-6-27 & 56-6-29. The
affidavit o nsuwggragﬁg.cnggenggsg

- Wherefore, it is hereby ADTUDGED and ¢ * *ERED thit the gugggnﬁ
d&.z:ansg._a.a__a&:ag.mu Further, it is ADJUDGED and ORDERED

that the Plaintiff, CNAML ~, do recover of and from the Defendants, DNAML ~, and

CDNAML~, jointly and severally, sum of SNTPI- with postjudgment interest at the rate
of ten percent (£0%) per annum from the date o of judgment untit paid, pius attorney fees of
SACTAFNET~, and the costs of mﬁggﬁgi _

Fuither, Egtngsgn&égaga&;ﬂﬁgwgg
by the Plaintiff, if any, and to retumn sase ® Plaintiff's sounsel at the address of record.
ﬁsggggﬁﬁogﬂaﬁcﬁ%gagggég
i:ggsaﬁugggaﬁgi%%%gsﬂ

actions having previously ended.
-CIRCUIT COURT JUDGE

Prepared by:

Our Fils Ne.FILE~/CODE~



APPENDIX H

IN THE CT~ CO~, WEST VIRGINIA
CNAM~, A
' Plaintff,
V. CIVIL ACTION NO. CASE~
DNAM ~, '
Defendant.

Comes niow the Plaintiff, CNAML ~, by and through its attorney, RATTYN -~ and
_ and moves this Honorable Court to eater judgment upon the pleadings, on the following

grounds:

1. The U&.Q._Brbzgl. has. filed a civil answer in the above-captioned matter,
' confessing ?.aaﬁ in the amount of $IDO7 ~, plus pre-judgment and post-judgment .usesq
interest at the rate of Ten percentum (10%) pet annum from LCHG~ until satisfied, plus m.o
costs of this action on Plaintiff's behalf expended. .

3. The Plaintiff accepts the confession of jdgment of the Defeodant in the amount 50

+  confessed, and requests that this Court enter judgment in favor of the Plaintiff, CNAML~, and

against the Defendant, DNAML~, in the amount of $IN07~, plus prejudgment and
post-judgment statitory Interest at the rate of Ten percentum (10%) per annura from LCHG~
until satisfled, plus the costs of this action on Plaintiff’s behalf expeaded.

CNAM~
BY COUNSEL

. . Uﬁ )
RATTYN~

IN THE CT~ CO~, WEST VIRGINIA
CNAM~, I
Plsintiff,
v. CIVIL ACTION NO. CASE~
DNAM~,
Defeadant,

This ___ day of , 19, I, DNAML~, the Defendant in the

above-captioned matter, hereby Answer the civil complaint filed by CNAMIL~, and as my

answer, confess judgment in favor of the Plaindff; CNAML ~ , in the amount of $I007~, plus
E&.&E...B”e& post-judgment statutory interest at the rate of Ten percentum per annum from
LCHG—, until satisfied; plus the costs of this action va Plaintiff's behaif expended,

DNAM~
STATE CF
COUNTY Ou,u , to-wit:
. Taken, swom to and subscribed before me this f R
DRAML = dayo 19 by
Notary Pubkc
My commission expires:




Appendix I - o - ReMrr qo: JAPpendix X
¢ ‘ o

IN THE MAGISTRATE COURT OF : COUNTY, gaeg {For Cirouit Court)
Ceae No,
yrrr—  AFFIDAVIT FOR SUGGESTEE EXECUTION
v. N 4
) STATE OF WEST VIRGINIA
Defondan . Tedgmont Debor's Socia Secariy No. . COUNTY OF KANAWHA TO-WIT:
yvrmeemm A , Tadgiocen Deboor's Date of Alrth '
. ¢ _being by me first duly sworn, deposes
‘The judgment creditor, being duly sworn, statce fit in the above case on and says that - n&.uu. igment. agalnst
. be o she was swarded 2 monisy judgment against hoge address is
hereinafier, reficrred to as the jixdgmens debear, in the amownt of § with Jaterest from the date of judgment at the sate : . o7
of petcent per yéar, plus $ in costs. . _ s Eor the sum of § :
L HEEE%?EE&E%%S%%E«: then 1o reduce the jodgment and cost amounting. to § . in the Cireuit Court of g County,
West Vicginia, on the day of y19 -

And ‘the undersigned further states upon oath, that the-defendant,

. is now emplayed by

at .

and that he believes that the weekly

disposable earnings in nxanuw of thirty times the federal minimm hourly wage

The judgment creditor further states the belief tu the jadgment debror is gﬁgﬂggggﬁog
disposable income or wages of the judgment deteor excoeds or will exceed 30 times the foderal misiomm howzly wage.

in effect at the time the earnirgs were payable are now, or will hereafter,
Baployer:
Bmployer address:

within one year from this date, become due to the judgment debtor.

X

Signatare QNEEH Creditor

", sabacaibed and sworts ot affirmed dofore me this day of

E«En@—_ﬂ?

Signarure of Notary/ Magistrate Coust Clerk Cathy S. Gatson
Clerk of the Circuit Court

W.Va. Codo §§ 38-3A2 & 3, § 38582
SCAME0 7 598 aare.



' . INTHE MAGISTRATE COURT OF 3. .Appepdix J .- COYINTY, WEST VIRGINIA
’ ’ . M oo - ¥ .. o .

.-CASENAME: _.
Name & Address of Judgmoent Debtor Subject oo This Suggestion: Case No.
Judgment Debtor's Social Secarity No.
Tudgment Debtor's Date of Birth
-~ fold here — , ~ fold here -
SUGGESTION OF PERSONAL PROPERTY
[Other than Ssiary and Wages]
On 19 . 3 judgment was ded
a3 judgment creditor; in the of with interest from the date of judgmont &t tho mats of __
- . percent per.yesy, pins. § .imcosts. A writ of execution has previously issued against the judgruent debtor snd bas sot

begmsatisfied. . The carrent unpaid belence of the judgment i -

The judgment creditar suggests that the following person, corporation or dther entity:

Name of person, corporation or other entity {suggestee);
Address:

is indebted or fiabie to the judgment debtor, or is in possession of property
jndgmant creditor's previousty issued writ of ioa, This proy ists of the following:

belonging ta the judgment debtor, which is subject to the .

Sigoature of Judgment Creditor

Date
W.Va, Code §4 38-5-10; 38-8-7 . ) ﬁ ass._n

Yelow R ..

APPENDIX J

DATE—-

CTCL~, Cletk
CTL~ COL~
CNA3~

CI1C~, CIS~ C1Z~

RE: CNAML~ v, DNAML~
Civll Action No. CASE~
Dear CICL~: .

Enclosed is a check o cover your fees in this matter. I you have an uestions
gnswaﬂapa%uanoaﬂgsgaugws v 4

Very truly yours,

by: RATTYN~

Our File No, FILE~/CODE~



WRIT OF EXECUTION

" CIRCUIT COURT OF CO~, WEST VIRGINIA

Plaintif{
v. Civil Action No.: CASE ~
-Exseution No.:
DNAM ~
DAY -
DA2~
OC~,DS~, D2~
Detendant

in The-Name Of The Stats Of Wast Virginia:
TO THE SHERIFF OF CO~, ,

Pursuant to judgment taken in this action on JOAT~.
We command vou that of the goods and chattels 6f DNAML~ in your ballfwick, you causs

T 10 be made the sum of $GARBAL~ ' which CNAML~ recoverad szgaingt DNAML- whereof

DNAML ~ 3531.88..833.5&38a“§u9-§<§§gga:5u|!&<2

i
Dated: DATE~
Attorney: RATTYN~
Address: .

CLERK OF COURT

Phona: TR

FisNo.: ...

| WHEREAS, in 8 civil dction in which judgment was

oy o o of your poopucty mov Ryow oo
I!..li-..lliti‘ﬁ&'i’!’{!'!’!l’.il!

o Privupgvied

Ve, Codo Soction SA-144,

g!r?tﬁi&%?iiﬂ:?;gf!i!i!lliﬁi&
:s.rs!l!%?gziétwg.iigfiro;.?%'

dapendant ea the value af the property seized.
Progerty to bs sekzed: D12~ D13~

appendix 3 SUGGESTION - (Cizouit €&}

IN THE_. COURT OF. COUNTY, WEST VIRGINIA

Gounty, West Virginia,

on the day of - 19 by.
against..
for $_ - with fegal interest thersom from tha. reetiBy of

. 19, untit ua.m. and u..ili.!l.llg and upon
which judgment 8 writ of FIERI FACIAS has lasued, and is-now in the hands of tha Shertts of

—~—County, unpaid and unsatisfied, the Plaintift.., tiy sttornay,suggests that

there is a Habiiity, by reason of the lien of said writ upon, -

~of said County, whe is not the judgment debtor. The Clerk is tharsfore required o issue, @ sum- -

mons upon said suggestion..
p.Q.

" STATE OF WEST VIRGINIA,

To the Sherifi-o. . 025_5
{n the name of the State of West Virginie, we command you to s

e e found in your bailiwick, to serve upon.

Plaintitl's Attorney, whose address is.

uauiiaq.u.izz_d:-&o_.oﬁ?ssﬁﬁgu:unﬂanaimzawumn.«u%g_ooﬁg.
SUMMORS,

- ' NOTICE 7O NOGMENT DESTON Datad:

G COMAc! the undersigned clark. - :
- CLERK OF COURT.




APPENDIX K

DATE~

RE: CNAML ~ v. DNAML ~
Civil Action No. CASE~

Dear . _
Please find-enclosed our check for $1.00'made. payable to the County Clerk, slong with

an abstract of judgmentin the aforementioned case. Please have this filed in the County Clerk’s -

office. Thank you very much for your assistance. "
If you have any questions, picase feel fice to contact me. I remain,

Very truly yours,

by: RATTYN~

Eaclosures. -
Our File No. FILE~/CODE~

.o ‘. _Appendix K
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

Case No.
Plaintiff
Addmss
V.
Defendant ' R Judgment Debtor's Social Security No.
Address . Iodgment Debtars Date of Bt _
ABSTRACT OF JUDGMENT
On .. inthe above case, {check the appropriate bax)
D the court granted judgmant in favor of,
against __-
D became delinquent in paying Sca.manaum.a

pius interest at the fate of

assessments in the Enotmnm amounts:

Money award of sment $ .v.wcm. Court cogts: $ .

percent per year, running from the date of judgment on any

unpaid balance.

Date of Abstract: Cletk: ___

i cortify that the abave is a true abstract of the judgment order entéred in the muo<a case.

Signature



APPENDIX L

IN THE CT~ CO~, WEST VIRGINIA

CNAM~,
PLAINTIFF,
v. CIVIL ACTION NO. CASE~
DNAM~, _ . .
DEFENDANT,
QORDER OF DISMISSAL
This ___dayof ____, 19____, cane thé Plaintiff, CNAML~, by and through is

counsel, RATTYN~ and * and moved this Court for an Order of Dismissal
on the gg?u§s§§§§§§<5§
has been granted a discharge by the Unites
.And that the debt &.&w?saoaga of the instant case has been discharged in
bankruptcy, and-caunot be cullected, or the subject of & complaint, - A
It is hereby ORDERED and ADJUDGED thst the above matter shall be Dismissed,
The Cleck is directed to enter the. foregoing as of the day and date first hereinabove
writien, and 10 retire this matter from the docket and place the same amang those causes of
-&33«&3&.«3&.

Judge

Submitted by:

By _._

" RATTYN~

| APPENDIX M

IN THE CT~ CO~, WEST VIRGINIA,

CNAM ~,

PLAINTIFF,
V. CIVIL ACTION NO. CASE~
DNAM-~ .
DEFENDANT. _ . : :
ORDER OF SATISEACTION
This dayof G..I. goeomgnnrgv«ai RATTYN~
and ggg?@ﬁgﬁgsg_i&a

. Egguagmﬁu&mg .uuﬂ&%gﬂmv&ggs-
- the Clerk-shailzetire:this case from the'docket and place.ii it among:-those' caisses-of action ended.

“The Clerk shalt enter the foregoing as of the day and date first hereinabove Wiitten.

JUDGE

RATTYN~



APPENDIX N

RELEASE OF SJUDGMENT -

The Judgment Creditor, CNAML ~ hereby releases a judgment in favor r of said judgment

n_.&o_.xmeanvzg in the amotmt of SIAMT ~ plus interest, attorney fees, and costs,
as may be awarded therein, rendered on JDAT~ S‘ﬁnnd.lnor
Dated

CNAML~
By:
Its:

STATE OM

COUNTY OF _ , to-wit:

Aclnowledged before the subscribér by > who si signed the writing above

for CNAML ~, this of »19_

| Notary Public
My Commission expires:

I Judgment has beea recorded:
Judgment Licn Book BOOK ~ Page PAGE~
Office of the Clerk of the County Commission of COL~, CTS~

v...._ﬂaa._.a!&_.wggn of the faw firm of

(A) The Fair Debt Collection Practices Act of 1978 (the Act or FDCPA), 15 USC
#1692-1692(c), was paased by the United States Congress regulating debt collection practices

© of debt colleciors. Those parties which are regulated by the FDCPA inclodes third party

calleciion agencies, creditors who collect their owh accbunts using 2 2 different name or who
%mﬂ%ggé and more importantly, attorneys regularly
%mggﬂﬁggﬁioﬁwsgtgag t of & consumer
transaction.

On July 9, 1986, the gggﬂgﬁﬁnmsggggg
(FDCPA) was eliminated. Subséquently, any attorney who regularly collects consamer debts are

© covered-uader: afl provisions. of the FDCPA. As you will see later; the FDCPA covers the

attorney on pre-suit and Jegal collections.

Essentisity; wheman attoroey ixhined to collect on 2 consumer debt for his or her client,
they are asked to send a collection letter to the débtar for payment of the debt. This letter must
be-in:compliance with the FPCPA. Accordingly, the fangoape utilized in such a Jetter is critical
for its compliance under: the Fair Debt Coflection Practices Act. A copy of 4 sample letter in
compliance with the FDCPA has been incinded in these materials. Any letter sent to 2 deblor
for collection of a debt, must include the following:

(1)  The smount of the debt;

(2  The name of the creditor to whom the debt is owed;

(3) A stalement that uniess the consamer, within 30 days afier receipt of the notice,
disputes the validity of the debt, or any ather portion thereaf, the debt will be assumed to be
valid by the debt collector; _

(4) A statement that if the consumer notifies the debt collector in writing within the
30 day peziod from receipt of a demand letter that the debt, or any postion thereof, is disputed, |
the debt collector will obtain verification of the debt or a copy of a judgment. against the -
consumer and a copy of such verification of judgment will be mailed to the consumer by the
debt collector; ,



() A statement that upon the consumer’s written request within a thirty day period

- from the receipt of the demand letter, the debt collectar will provide the consumer with the rame :

and address of the original creditor, a&ggﬁgg

Moreover, égggggﬁogggﬂg

*Miranda Warning” in the collection law industry: ﬁwgwsgssg y debt
igwggﬁiﬂgﬁunﬂgé C
In addition to insuring that an attorney’s collection letter ja Eo&.ﬁg of the FDCPA,

is also critical thiat the collection attomey chocses the right forum when filing a lawsuit and
E_Euﬁggng.issggnggs%g
a debt against a consamer, a Jawsuit fmust be filed in the judicial district or. similar entity where
the consumer signed the contract, ar where the consumer resides at the commencement of the
g&rg.mﬁﬁgwgﬁ&agggﬁgggﬁ?

gg.«%m@mﬁ.ﬁ«ﬁ!ﬂ&gvmmu&oa@??u%giggg .

property is located. See, 15 USC 1692(). It is very important that collection attorneys are aware
of the venue requiremients under the FDCPA. Failure to comply with the venue requircments
" uader the FDCPA will expose the attomey for civil lability under 15 USC 1692().
= Under 15 U.S.C. 1692()a)(1), the act establishes » came of action for
5&__&3!«38 & rosult of 2 oagguussniwﬁwﬁwﬁig 2.5
Act. Though the ttrin aétisl dimages is is not defined in. the FDCPA, Congress has deferred @6
ﬁoeﬁus%:s:_gnn to individual cases. . Usually, actual damages will inclied
pecuniary, EEE&&GEEE%FE&%?«&&EES: Also, Courts
have wniformiy allowed damages for allegations of emotional distress 25 2 part of the actual
damages undes the Act. In addition to the actual damages, the Act provides for Conrts o award
any person affectsd by non-complance statutory damages of up to $1000.00. 15 USC
1692(x)(=)(2Xa). Also, as a cavest to attomeys practicing collections Jaw, any Plaintiff
successful in fitigating a FDCPA claim, is entitled to awards of costs and reasonable attomey’s

" fess. 15 USC 1692()(a)(3).
As a further caveat 1o attomeys practicing collections law, it is imperative to read the e

. landmark case wggaﬂsﬁ 1995 WL 224607 (US H.), decided April
18, 1995 by the U.S. Supreme Court. The court ruled that collection attomeys engaged in

" - litigation activities when collecting a debt are covered by the Act. In 1986, Congress eliminated

the exemption of attorneys from the Act. - However, when Congress repealed the exemption, it
&5&155..&«&8&3&.%3%?&9 Nonetheless, cotrts have
i&gaﬁ.«%»ﬁs n_schivities of a collection attomey until the recent-
82838 igal wisdom adbered to thé theory that once a

fawyer initiates a lawsult; the PIXCPA o Jonger applies.  Regretisbly, for the collection
attomey, all collection activities, ﬁgiiﬁgﬁsﬂgﬁsﬁﬂ&?g

Coaven M .:.e,



GEORGE W. HEINTZ ET AL., PETITIONERS v.

DARL .

CERTIORARI FROM THE UNITED STATES COURT

OF APPEALS FOR THE SEVENTH CIRCUIT
| 115 8Ot 1489 _

151LE124895 -

63 USLW 4266
© No. 94-367.
Argued February 21, 1995

Decided April 18, 1995
g« zauw _Bra.z. ropresenting - a bank that Mﬂ&
. %ﬁsﬁ,ﬁ.ﬁﬂnﬁh e S e o b P

-insure the.car, Jenking brought this suit against Heintx and bis law firm
ﬁmﬂzﬁqﬁﬁgggbﬁ. which forbide ggﬂ

£
thet the Act doés notapply o Iawyers gu.ﬁ&ﬁ.? The Cowrt of
Appealy-disagreed sad reversed. ..

Hald: ??o%gnpi?-e&sg% in consumer

ol . )
u&iﬂﬁ meets the Act's definition &.ggu&n ons who
“regularly collects or stiempts t collect, direstly or indirectly, {consumer)
debts owed . . . another,” 15 U.8.C. g&.gggaﬂrﬁ
version %EEE expressly oxcluded “any ettorvey-at-lew
o&.—anuun gaagnﬂg&i??g of a client,”
d thin ption in 1900 without creating & narrower,
Egﬁgen—w the woid. Heinte's !.«g-nn
%%?En«? &gﬂsb EEHE of the Act's

8=§§858<§€e>&. while those whose '
timited tolagal activities are not are unconvinging. Fp. 3-8,
affirmed.

BREYER, J., delivered the opinion for  unsnimous Cours.

JUSTICE BREYER delivered the opinion of the Court.

The isene before us is whether the tarm “debt collector” in the Fair
Debt Collection Practices Act, 91 Stat. 874, 16 U.S.C, 165216930 (1988 ed. and
Supp. V), applies to a lawyer who “regularly,” through litigation, tries o
colloct consumer debta. The Court of Appeals for the Seventh Circuit held
that it doss. We agree with the Seventh Circuit and we affirm its judgment.

The Fair Debt Collection Practices Act prohibits "debt coilector{s]”
from making false ‘or misleading repregentetions and from engagiig in
various abusive and E.».En practices, The Act says, for example, that a
"debt collector” may 1ot use violence, obscenity, or repeated annoying phone
calls, “_.m.d.m..n.. § may ubn.g.ﬂn%goﬂe;x“&u@agaﬁ. amount,
or legal status of any debt,” . 1682e(2)(A);.and may not use varions "unfair

. or:mnconscionakle means to collect.or attempt to tollect” 2 consumer debt,

1692f Among.other things, the Act sets out rules that a debt collector must

" follow for “scquiring location information” sbout the debtor, 1602k

communicating .gbout. the debtor. (and -the .debt) with third . parties,
1692¢(b); and bringing "{llegal actions,* 1692i, The Act imposes upon
"debt collector{s]" who violate its provisions (specifically described) "[elivil
liability” to those whom .they, e.g., harass, misiead, or treat unfairly.

© 1892k The Act also suthorizes the Federal Trade Commission to enforcs its

provisions.  1692a). The Act's definition of the term “debt coliector"
includes a person "who regularly collects or attempts to collect, directly or
indirectly, debts owed [to]. . . another.”  1692a(6). And, it lmits "debt” to
consumer debt, ie., debts "arising out of . . . transaction[s]" that "are
primarily for personal, family, or household purposes.” ss Hmwww.@.



The plaintiff in this case, Darlene Jenking, borrowed money from the
Gainer Bank in order to buy a car. She defanlted on her loan. The bank's
law firm then sued Jenkins in state court to recover the balance due. As
part of an effort to setile the suit, & lawyer with that law firm, George
Heintz, wrote to Jenkin's lawyer, His letter, in listing the amount she owed
under the loan agreement, included $4,173 owed for insurance; bought by

the bank because she had not kept the car insured ds she had promised to .

" do.
Jepking then bronght this Fair Debt Collection Practices Act suit

aguinst Héintz and his firm, She claimed that Heints's istter violated the

Act's prohibitions against trying to collect an amount not "authorized by the
agreement creating the debt,” ss 1692f(1), and ageinst making a “felse
representation of . . . the . . . amount . . . of any debt,” ss 1692e(2XA). The
loan agreement, she conceded, required her to ksep the car insured
“against loss or damage” and permitted the bank to by such insurance to
protect the car should she fail to do so. App. to Pet, for Cert. 17. But, she
said, the $4,137 substitute policy was not the kind of policy the loan
agreement had in mind, for it insured the bank not only against "loas or
go.. but also against her failure to xepay the bank's car loan. Hence,
Heintz's "representation” about the "amount” of her "debt* was "false”;
_ amounted to an effort to collect an "amount” not "authorized” by the loan
agreement; and thus violated the Act.

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, the
District Court dismissed Jenking's Fair Debt Collection lawsuit for failure
to state a claim. The court held the ?ﬁ does not apply to F«.@Gﬁu engaging
in litigation. However, the Court of Appeals for the Seventh Circuit

reversed the District Court's judgment, interpreting the Act to apply to -

litigating lawyers. Jenkins v. Heintz, 25 F.3d 53 (1994). The Seventh
Cirenit's view in this respect conflicts with that of the Sixth Circuit, See
Green v. Hocking, 9 .34 18 (1998) (per curiam). We granted certiorari to
resolve this conflict. 813 US. __ (1984) And, 28 we bave seid, we
conclude that the Seventh Circuit is correct. The Act does apply to lawyers

There are two rather strong reasons ,m.r. believing that the Act applies
to the litigating ectivities of lawyers. First, the Act defines the "debt

© " collectar[a]" to whom i applies as including -those who “regularly collec(t]

or attemplt] to collect, 'directly or indirectly, [consumer] debts owed or due
or asserted to be owed or due another.” ss 1682a(6). In ordinary English, a
lawyer who regularly tries to obtain www.n—on.« of consumer debts: through
legal Ecoo&Bmu is a F«Q&. who regularly "attempts™ to "collect” those
consumer ‘debts. Ses, e.g., Black's Law Dictionary 268 (6th ed. 1990) ("Ta
collect. a debt or claim is to obtain payment or liquidation of it, either by
personal solicitation or legal proceedings”).

. Secomd, in 1977, Congress.enacted an earlier version of this statute,
which contained an express exemption for lawyers. Thset exemption said
that the term “debt collector” did rot include “any atterney-at-law coliecting
adebt as an attorney on behalf of and in the name of a client.” ‘Pub. L. 95-
109, S0S(6XF), 91 Stat. 874, 875. In 1986, however, Congress repealed this

exemption in its entirety, Pub. L. 99-361, 100 Stut. 768, without creating =

narrower, litigation-related, exemption to fill the vaid. Without more, then,
one would think that Congress intended that lawyers be subject to the Act
whenever they meet the general "debt collector” definition.

Heintz argues that we should nonetheless read the .ﬂﬁgna as
containing an implied exemption for those debt-collecting activities of



lawyers that consist of litigating (including, he nnmEnau. settlemeont
efforts). He relies primarily on three arguments.

Firat, Heintz argues that many of the Act's requirements, if applied
directly to litigating activities, will create harmfully enomalous results that
Congress simply could not have intended. 'We addross this argument in
light ‘of the fact thiat, when Congress first wrote the Act's substantive
provisions, it hed for the most part oﬁ@lﬁa&. litigating attorneys from the
Act's coverage; that, when Congross later repealed the atforney exemption,
it did not revisit the wording ‘of these substantive provisions; and that, for
these reasons, some awkwardness is understandable. Particularly when
read in this light, we find Heintz's argument unconvincing.

Many of m.&bnu.u "anomalies” are not particularly anomalous. For
" axample, the Sixth Circuit pointed to ss 1692e(5), which forbids a “debt
collector” to'make any "threat to take action that cannot legally be taken.”
The court reasoned that, were the Act to apply fo litigating activities, this
provision eutcmetically would make liable any litigating lawyer who
Erought, and then lost, a claim aguinst a debtor. Green, supra, st 21 But,
the Act says explicitly that a "deht collector” may not be held linble if he
"shows by a preponderamce of evidemce that the violation was not
intentional and resulted from a bona fide error notwithstanding the

maintenance of procedures reasonably adapted to avoid any such error.” ss

1692k(c). Thus, even if we were to assume that the suggested reading of 88 = -

1692¢(6) is correct, we would not find the result so absurd as to warrant
implying an exemption for litigating lawyers. In any event, the
assumption would seem unnecessary, for we do not see rodw the fact that a
lawauit turns out ultimately to be unsuccessful could, by itself, make the
bringing of it an “action that cannot legally be taken.”

The remaining significant “anomalies” similarly depend for their
persuasive force upon readings that courts seem unlikely to endarse. For
example, Heintz's strongest "anomaly” argument focuses upon the Act's
provigions governing "[clommunication in connection with debt collection.” .
88 1602 One of those provisions requires a "debt collector” not to
"communicate further" with a consumer who "notifies” the "debt collector”
that he or she "refuses to pay" or wishes the debt collector to "coase further

~ communication.” 58 1692c(c). In light of this provision, asks Heintz, how .

can an attorney file a lawsuit against (and thereby communicate with) a
nonconsenting cohsumer or fils a motion for summary judgment against
that 8nm§nn.~. i

We agree with Heintz that it would. be odd. if the Act empowered a
debt-owing consumer “to stop the “communications” inheresit iz an
ordinary: lawsuit  and thereby cause an ordinary debi-collecting lawsuit to

- grind to.a halt. Bul, it is not necessary toread . 1692c(c} in thet way f if

only vo.ﬁﬁo that provision has exceptions that permit cormunieations "to
notify the consumer that the debt collector or creditor may. invoke" or
“intends 8 invoke" a "specified remedy” (of a kind "ordinarily invoked by
{the] debt collector-or creditor™), as 1692¢(cX2), (8). Courts can read these
exceptions, plausibly, to imply that they authorize the actual invication of
the remedy that the collector "intends to invoke.” The language permits
such a reading, for an ordinary cowrt-releted document does, in fact,
"notify” its racipient that the creditor may “invoke" a judicial remedy.
Moreover, the interpretation is consistent with the statute's apparent
ohjective of preserving creditors’ judicial remedies. We nead not
authoritatively interpret the Act's conduct-regniating EdSBoE now,
however. Rather, we rest our conclusions upon the fact that it is easier o



read g8 1692¢(c) as containing some.such additional, implicit, exception
than to believe that Congress intended, silently and implicitly, to create a
far broader éxception, for all litigating attorneys, from the Act itself.

Second, Heintz points to a statement of Congressman Frank .

Annunzio, one of the spongors of the 1986 amendment thet removed from
the Act the language cresting -a. blanket exemption for lawyers.
Representative Annunzio stated that, mmwbmao the exemption's removal, the
Act still would not apply to lawyers' litigating activities. Representative
Annunzio said that the Act

“regulates debt collection, not the practice of law.
Congress repealed the attorney exemption to the act, not
beeause of attorneyis'] conduct in the courtroom, but becanse
of their conduct-in' the. backroom: . Only.collection activities,
not. legal activities, aie covered by the act. .. . The act applies
to attorneys when they are collecting debts, not when they are
performing tasks of a legal viature. ;. . The act only regulates
the conduct of debt collectors, it does not prevent creditors,
throngh their attorneys, from pursuing any legal remedies
available to them.” 132 Cong. Rec. 30842 (1986).

This statement, however, does not persuade us.

 For one thing, the plain language of the Act itself says nothing about .

retaining the exemption in respect to litigation. The line the statement
seeks to draw between “legal” activities and “debt collection” activities was
not necessarily apparent to those who debated the legislation, for litigating,
n,em_.a blush, seems sirply one way of collecting a debt. For another thing,
when Congress considered the Act, other Congressmen expressed fear that
repeal would limit lawyers' “ability to contact third parties in order to
facilitate settlements” and "could very easily interfere with a client's right
to pursue judicial remedies.* H. R. Rep. No. 99405, p, 11 (1985) (dissenting

views of Rep. Hiler). They proposed alternative language designed to keep .

litigation activities outside the Act's scope, but that language was not
enacted. Ibid Further, Congressman Annunzio made his statement not
during the legislative process, but after the statute becsme law. It therefors
is not a statement upon which other legialators. might have relied in voting
for-or agaiust the Act, but it simply represents.the views of oné informed
person on an:issue about which others may (or may not) have thought
differently. . : ]
g.gvoit toa ..OoBEQng_. on the Act by the Federal
Trade Commisgion’s staff, It says:

' “Attorneys or law firms that engage in traditional debt
collection  activities (sending .dunning. letters,. 'making
collection calls to consumers) are covered by the [Act}, but
those whose practice is limited to legal activities are not
covered.” Federal Trade Commission f Statemeénts.of General
Policy or Interpretation Staff Commentary on the Fair Debt

Collection Practices Act, 53 Fod. . 50097, 50160 (1988
" . (cmphasis added: footaetn omitted; o ase)

' We cannot give comclusive weight to this statement. The
ogogﬂigowgg#nvamggwgﬁgg&nmcn
the Commiseion or the public.” Id., at 50161 Moere importantly, we find

nothing either in the Act or elsewhere indicating that Congress intended to

authorize the FTC to create this exception from the Act's coverage f an
exception that, for the reasons we have set forth above, falls outside the
range of reasonable interpreiations of the Act's express language. See,
e.g-, Brown v. Gardner, S18U.8. ___, ___ (1984) (skip op., at 6-8); see also
Fax v. Citicorp Credit Servs,, Inc., 15 F.3d 1507, 1513 (CA9 1994) (FTC staff's



statement conflicts with Act's plain language and is therefore not entitied
to deference); Scott v. Jones, 964.F.2d 314, 317 (CA4 1092} (eame).

For these reasons, we agree with the Seventh Cireuit that the Act
applies to attorneys who "regularly” engage in consumer-debi-collection
activity, even when that activity consiats of litigation. Its judgment is
therefore

Affirmed.
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W. Va. Code §§ 31B-1301 to 13-1306.

W. Va. Code § 31B-1-103(b). See infra part C; see also commentary accompanying
Section 103 of the Unifsrm Limited Liability Act approved by the Nafional
Conference of Commissioners on Uniform State Laws in 1995.

wggw.%ﬁoggngﬁﬁg>a§§oﬁog
to either transfer s membership interest in an LLC or to continve an LLC in the event
emgggﬁégoﬂgg% or bankmuptey of a
member. 'W. Va. Code §§ 31-1A-34, -35.




W.Va. Code § 31B-2-201.

W. Va. Code § 31B-1-112. Unless its articles of organization provide otherwise, an
LLC has the same powers as an individual to do all things necessary or convenient
to carry on business or affairs, including the specific powers set forth in the Uniform
LLCAct. 4d

W. VaCode § 318-2-202(a). This rule is the same for professional limited linbility
companies. W. Va. Code §31B-13.1302. This isa significant change from the 1992
LLC Act which required at lenst two members for Fgﬁggsuﬁw_ 1996.
W. Va. Code §31-1A-7 (cepealed 1996).

W. Va. Code § 31B-2-206. Under the 1992 LLC Act, two copies of articles of
organization weze to be filed with the Secretary.of State. W. Ve: Code § 31-14.9
(répealed 1996). While the Uniform LLC Act does not appear o specify the nomber
of copies of the articles which must be filed with the Secretary of State, the West
Virginia Secretary of State requires.duplicate originals to be filed.

For items that wete to be contained in articles of organization filed before July t,
1996, see W. Va. Code §31-1A-8-(repealed 1996): . -

The LLCs name. must :contain the words Eﬁ%oog “lirmited
comupany,*or the abbweviation “L.L.C.,™“LLC,”*L.C.,” or “LC.” *Limited"” may be
-abbreviated as ¢Lid-" iggxgwogg:g "W. Va. Code §
-31B:15105. Under the.1992 ELC Act, sbbreviations for the teem “limited liability”
company could.notbeused.. W. Va. Code § 31:1A-5 (repealed 1998).

West Virginia LLCs can be “texm” or“at-will* LLC5.. A term LLC.means an LLC

. in'whick its.members have agroed-to-remain members unti the expiration of a tern

specified in the asticles of organization. W. Va. Code §31B-1-101(19). An at-will

L1.C means an LLC other thav & term LLC.. W. Va, Code § 31B-1-101(2). Unlike -

many states, &.g., Delaware, Virginia, or Kentucky, West Vitginia law does not make
express provision-for LLCs to have pespetual duration.. This probably occurred
because at the time the Uniform LLC Act was adopted, Congress had not adopted the
check-the-biox regulations, potentially making the tax status of LLCs with perpetual

life unclear. Del. Code Ann. tit. 6, § 18-801.
'W. Va Code § 31B-2-203,

H

W. Va. Code § 31B-1-101(13).

See commentary accompanying Section 103 of the Uniform Limited Libility
" Company Act (1995) approved by the National Conference of Commissioners on

’ Uniform State Laws in 1995.
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W. Va. Code § 31B-2-203(c).

W. Va. Code § 31B-4-404(z).
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W. V. Code § 31B-1-10K(6). -

W. Va Code'§ 31B-5:502..

W. Va: Code:§ 31B-5:503(d): The rights.of atransferee who docs not become &

* memberare more:fultydetiled in B Vi Code § 31B+5-503(d): -Additionally, the

Uniform LIC Act;unlike:the 1992 LLC Act, contains specific provisions dealing

- with.creditor-zights.: Generlly. speaking, they provide that.a court may-enter 2 -

charging order:against the-distributional interest of n judgment debtor to satisfy the
judgment.: W Va. Code:§31B-5:504. importantly, the LL.C. may redecm the charged

. .- imterestif such a right is contained inits operating agreement. Jd-Both existing and

newly formed-LLCs may. want-to:provide such a ﬂ%n. .
W. Va.: Oomnm 31B-5-503(a).".

See W..Va. Code §§ 47-9-1 t0 -63.

W. Va, Code §§ 47B-1-1 to -11-5. Ses S.B, 325, 720d Leg., Reg. Sess., 1996 West
Virginia (enacted).
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W, Va Code § 31B-6-603(b). A dissociated member or the LLC may file a
statement of dissociation in the Secretary of Siate's office stating the name of the
LLC and that the mentber is dissociated from it. W. Va. Code § 31B-7-704.

W. Va. Code § 31B-6-601.
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W. Va. Code § 31B-6-603.
See genevially W. Va. Code § 31B-3-801(b).

Id Moreover, even after discolution, but before the LLC's business is wound up, the
members (including the dissocisting member whose dissociation caused the
dissolution) may vasnimously waive the ight to have the LL.C's business wound up,
ini which casc, genesaily speaking, the LI.C resumes its business as if dissolution had

. notoccurred, W, Va. Code § 31B-8-802(b).

W. Va. Code § 31B-6-603, -7-701, The Uniform LLC Act devotes & considerable
discussion as t how fair value is determined. Members may want to examine this
gagmwwggﬁugoﬂﬁngés

vary this provision:
W. Ve o&ow 31B. a.aS@S

W. Va. Code § 31B-6-602(c). See W. Va. Code § 31B-6-602(b) (defining wrongful
dissociation)..

W. Va. Code § 31B-2:211,
W. Va. Code:§'318-8-809.
See Treas. Reg. §30L.7701-3.

T

Treas: Reg, §§ 301.77013, -301.7201:3T(a).
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LRC.§702.

LRC. §§ 11,301, 311

Treas. Reg. § 301.7701-3,

W. Va. Code § 47-9-19,

LRC. § 1620).

LR.C. § 1361(bX1), (X6).
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corporation without thieatening its subchapter S status.
LR.C. § 1361(b)(3).

.
LR.C. § 1363(>X1)D).
LRC.§ 731

LRC.§o11.
2 <p9§35 11-1101 to -1 104.
W. Va. Code § 31B-13- ma

W. Va. Coié § 31B-13-1305.

W. Va, Code §§ 31B-13-1302, <1305,

“W. Va. Code § 31B.9-902.
. Sés, .3 PLR 9415005 (an.:10, 1994)3Rev; Rul: 95-37; 199517 LR B. 10.
| See.W. Va.Code:§§ 31B-9-901 to -903, 3907 The Uniforna LLC Act also contains

specific: provisions dealing with mergers: See W. Va. Code § 31B-9-904 to -907.
W. Va. Code § 31B-9-903.

2

W. Va. Codé § 31B-9:902.

Rev. Rul. 95-37, 1995-17 LR.B.10; Rev. Rul. 84-52, 1984-1 CB. 157.

Rev. Rul. 99-5, 1999.6 LR.B. 8. .

Id; see also LR.C. § 721. Note that contribution to an LLC which qualifies as an
_ﬂ_wogéwaﬁ__gvnsg LR.C. §721(b) and Treas. Reg. §1.351-
)

LR.C, § 708.
W. Va. Code §§ 31B-12-1204, -1205.



