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I. THE WV WORKERS’ COMPENSATION SYSTEM

INTRODUCTION

Following the lead of many other states, West Virginia adopted its first workers’
compensation statutes in 1913. Prior to this enactment, the only means for injured workers to get
compensation for lost wages and medical bills was by suing the employer in negligence. Few
injured workers had financial resources available to bring a lawsuit. Employers could avoid
liability with such defenses as assumption of risk, contributory negligence, and the fellow servant
rule.

Workers’ compensation provided a system in which employers agreed to pay lost wages
and medical bills for injured employees regardless of fault, and the injured employees, in turn,
gave up their right to sue. “The Act [wa]s designed to compensate injured workers as speedily and
expeditiously as possible in order that injured workers and those who depend upon them for
support sh[ould] not be left destitute during a period of disability. The benefits of this system
accrue[d] both to the employer, who [wa]s relieved from common-law tort liability for negligently
inflicted injuries, and to the employee, who [wa]s assured prompt payment of benefits.” Meadows
v. Lewis, 172 W. Va. 457, 469, 307 S.E.2d 625, 638 (1983).

From its earliest inception, workers’ compensation in West Virginia was a state-run
system. In 2003, the legislature eliminated the Workers” Compensation Division of the Bureau
of Employment Programs, and reconstituted it as the Workers’ Compensation Commission
(“WCC”), tasked with evaluating the viability of privatizing workers’ compensation in the state.
In turn, the WCC was eliminated in 2005, with regulation of the workers’ compensation system
transferred to the Office of the Insurance Commissioner. The legislature transitioned the system
from a wholly public system, to a combination public/private system, with a single private
insurance carrier, to a system made up of over 270 private workers’ compensation insurance
carriers.

The following materials are roughly divided into three sections: The first section deals with
procedures, coverage, and other general matters. The second section presents the statutory and

case law authority controlling claim decisions. The third section provides sample forms used in



the processing of workers’ compensation claims and litigation. It is not intended that this cover
all nuances of WV Workers’ Compensation law; it merely provides an overview of basic
principles. Claims with a date of injury prior to July 1, 2005 are now considered “Old Fund”
claims, administered by the Office of the Insurance Commissioner, through a third-party
administrator. While many of these claims linger, this volume is written presuming that a new
attorney would be handling claims with dates of injury after July 1, 2005.

The statutes governing workers’ compensation, which provides medical and financial
benefits to workers injured “in the course of”” and “resulting from” their work, are found in W.Va.
Code § 23-1-1, et. seq. For traumatic injuries, there also must have been an “isolated fortuitous
event” which gave rise to the injury. An “injury” includes traumatic or repetitive motion injuries,
as well as diseases caused by certain employment conditions (i.e. hearing loss, or dust-related lung
diseases). It should be noted that dust-related lung disease claims (Occupational
Pneumoconiosis) are covered by slightly different procedural and disability determination rules.

Coverage by employers is generally mandatory. Only employers who employ domestic
servants, five or fewer full time agricultural workers, out-of-state workers, or three or fewer
employees for less than ten days per quarter are exempt from coverage. In addition, churches,
professional sports teams, employers of certain volunteer municipal emergency workers, and
federal Longshore and Harbor Workers’ Compensation Act eligible are statutorily exempt
employers. These employers may opt to provide workers’ compensation coverage for their
employees, but are not required to do so.

Employers may purchase workers’ compensation insurance from among a variety of
private carriers. If the employer can demonstrate sufficient fiscal responsibility, it may self-
insure. Should the employer not be able to secure insurance through the private market, there is
an “Assigned Risk Plan” available. Premium amounts are based upon a percentage of gross
wages payroll, and is modified by the risks associated with the type of employment and the safety
history of the particular employer. Ratings data are set by the National Council on Compensation
Insurance (“NCCI”).

Failure to pay premiums subjects the employer to suits for negligently caused injury and
deprives the employer of certain common law defenses. Failure to pay may also subject the
employer to criminal charges. In addition, the employee of the delinquent employer can still draw

workers’ compensation benefits.



The immunity from law suit granted to the employer in good standing does not extend to
acts of deliberate intention by the employer, as set forth in § 23-4-2(d)(2). The employer must
act with such utter disregard for employee safety that severe injury was almost a foregone
conclusion. However, insurance against deliberate intent suits is available as separate coverage.

Benefits available to injured workers (claimants) include payment of medical bills,
payment of wages for the time when the employee is unable to work due to the injury,
compensation for any permanent impairment of the affected body part or total disability,
vocational retraining, physical rehabilitation, and/or monthly compensation to surviving

dependents of workers killed as a result of employment.

INITIAL APPLICATION/REPORT OF INJURY/CLAIM

Only claimants who apply for benefits may receive benefits. Application is made by
completing and submitting to the carrier an “Employees’ and Physicians’ Report of Injury” (or
similarly titled) form. The claimant completes the top part of the form describing how and when
he was injured. The attending physician completes the bottom part of the form and describes the
nature of the condition, the initially anticipated length of disability, and her opinion as to whether
or not the condition was caused by an occupational injury/disease. Within five (5) days after the
employer has been notified of the injury (by the employee or the carrier), the employer must
complete and submit to the carrier an “Employers’ Report of Injury” (or similarly titled) form. In
addition to information about the employee and his injury, this form includes wage and lost time
information and allows the employer to give reasons to question the claim. Failure by the
employer to submit the form in a timely fashion does not deny the claimant benefits.

The law requires workers to report any injury to the employer immediately or as soon
thereafter as is practicable. Failure to immediately give notice to the employer of the injury weighs
against a finding of compensability in the weighing of the evidence and dilutes the credibility and
reliability of the claim. However, failure to make a separate immediate report to the employer is
not generally grounds to defeat a claim. Submitting the Report of Injury form to the employer

generally suffices as notice to the employer. It is important to remember that notice of an incident



is not the same as notice of an injury, though notice of an injury may be contained in a notice of
incident. Not all incidents result in injuries.

There are different statutes of limitations for filing, depending upon the nature of the
claim. For traumatic injuries, claims must be filed within six months of the date of injury. Claims
for occupational disease other than occupational pneumoconiosis (“OP”’) must be filed within three
years of the date of last harmful occupational exposure, or three years from the date the claimant
was told by his physician that he had an occupational disease or should have reasonably known
his condition was occupationally related, whichever occurs last. For OP claims, application must
be made “within three years from and after the last day of the last continuous period of sixty days
or more during which the employee was exposed to the hazards of occupational pneumoconiosis
or within three years from and after a diagnosed impairment due to occupational pneumoconiosis
was made known to the employee by a physician.” Dependents of deceased employees whose
deaths were as a result of an occupational injury or disease must file within six months of the date
of death for traumatic injuries, one year of the date of death for occupational diseases other than

OP, or within two years of the date of death for OP claims.

INITIAL APPROVAL/DENIAL OF CLAIM

Once the application is received by the Claim Administrator (CA) for the carrier or self-
insured employee, the CA must decide whether to approve or deny the claim within fifteen (15)
working days. See W.Va.C.S.R.85-1-110.1 (2009). This period may be tolled if the carrier needs
more information to decide the matter, to allow the CA to investigate. The CA may
“conditionally approve” the claim during the investigation, allowing benefits to be paid. Should
the CA ultimately deny the claim, the claimant would be responsible for reimbursing the carrier
for any benefits paid pursuant to the “conditional approval.” The basis for the decision whether
to approve or deny the claim is whether or not the injury occurred “in the course of”” and “resulting
from” the employment.

The initial decision (“order”) is sent in writing to the claimant, employer, and any counsel
of record. If the order approves the claim, it should list the approved condition(s), including ICD-

10 diagnosis codes, as well as any that are not approved. The order should also explain whether or



not temporary disability benefits will be paid. If the order denies the claim, it should give the
reason for the rejection, and should list the documents on which the decision was based. Finally,

the order must notify the claimant of his/her protest rights. (W.Va. Code § 23-5-1 (2009).

BENEFIT TYPES

Medical Benefits: Medical benefits — sums for health care services, durable medical and

other goods and other supplies and medically related items as may be reasonably required — are
paid to the injured employee or to medical providers registered with the Offices of the Insurance
Commissioner (“OIC”). The maximum amount of benefits is fixed according to a schedule
developed by the OIC, or established according to a Managed Care Plan. Charges in excess of the
scheduled amounts may not be passed on to the claimant by the provider.

In addition to limiting the fees providers can charge for health care services and supplies,
OIC has established treatment guidelines for nearly every type of injury/condition. These are found
in “Rule 20,” OIC’s Exempt Legislative Rule on “Medical Management of Claims, Guidelines for
Impairment Evaluations, Evidence, and Ratings and Ranges of Permanent Partial Disability
Awards.” Treatment outside these guidelines should not be authorized unless the case is special
and requires additional treatment beyond the norm. W.Va. C.S.R. 85-20-et.seq (2006)

Many forms of treatment require prior-authorization. Treatment such as inpatient hospital
stays subsequent to the date of injury, transfers between hospitals, surgeries, some TENS units and
supplies, psychiatric treatment (excluding an initial consultation), outpatient pain management,
hearing aids, vision services, physical and vocational rehabilitation, and dental procedures require
prior review and authorization before services are rendered and reimbursement made. Although
prior authorization may not be required for all treatment, medical services will be reviewed
retrospectively to determine medical necessity and relationship to the compensable injury.

Claims may be re-opened for medical treatment. However, if the claimant has gone more
than five years without receiving any compensation-covered treatment, no further medical benefits
will be paid. It should be noted that OP claims are never closed for medical benefits. See W.Va.

Code § 23-4-16 (2005) W.Va. Code § 23-4-8d (2009)



Temporary Total Disability (TTD): TTD benefits are paid to the claimant for the time

the injury prevented the claimant from working, from the date of the injury until he returns to
work, is released to return to work by the treating physician, or there has been a finding of
maximum medical improvement (“MMI”), whichever occurs earliest. No TTD benefits are paid if
the period off work is less than four days. The first three days are not paid unless the injury results
in at least seven days of lost time. TTD benefits will not be approved for more than 90 days at a
time; however, if the claimant continues to be disabled from work, additional periods not to exceed
90 days each may be authorized. In no event is an aggregate TTD award for a single injury to be
for a period exceeding 104 weeks. No TTD benefits are available for noise-induced hearing loss
or OP claims.

Should TTD benefits continue more than 120 days, the claimant may be sent for an
independent medical examination (“IME”) to ascertain whether he has reached MMI, or whether
continued, additional or different treatment is recommended.

The benefit rate for TTD is 66 2/3% of the worker’s average weekly wages (“AWW?”), not
to exceed 100%, nor be less than 33 1/3%, of the AWW in West Virginia, as established by
Workforce West Virginia. The worker’s AWW is computed based on the daily rate of pay at the
time of the injury or the weekly average derived from the best of the prior four quarters of earnings,
whichever is more favorable to the worker.

A carrier can terminate TTD benefits if it receives evidence suggesting that the claimant
has reached MMI, has been released to return to work, has returned to work, has taken other work,
or is otherwise no longer temporarily and totally disabled. Before TTD benefits can be terminated,
the claimant must be given 30 days to rebut the evidence submitted. TTD benefits are suspended

during the 30 day rebuttal period.

Permanent Partial Disability (PPD): If, after the claimant has reached MMI, been

released to return to work, or returned to work, some permanent impairment of the injured body
part remains, the injured worker is entitled to compensation for the percentage of impairment to
his physical functioning as compared to his whole-person. Compensation is based on an amount
equal to 4 weeks of TTD benefits per each percent of impairment. However, if the claimant has

been released to return to work, but the employer will not accept the claimant back, and the



employer has not replaced the claimant with another worker, then the PPD benefits are based on 6
weeks of TTD benefits per each 1% of impairment.

Impairment ratings generally are to be determined by the Range of Motion models in the
American Medical Association’s “Guides to the Evaluation of Permanent Impairment, Fourth
Edition,” as modified by Rule 20. However, certain impairment percentages are set by statute —
such as when impairment is based on the amputation of a body part. “The Guides” also is not
used for assessing OP impairment, noise-induced hearing loss, and mental or emotional loss.
Although any examination or report not conforming to “The Guides” is not invalid on its face,
deviations from “The Guides” affect the weight of the rating as evidence of permanent impairment.

The percentage of permanent impairment may be rated by either the treating physician or
an independent medical examiner. An impairment rating by the treating physician for up to 15%
PPD is automatically awarded. However, a treating physician’s impairment rating for more than
15% is entitled to a second opinion by an independent medical examiner.

If the claim was closed without an impairment rating or PPD award, the claimant must
request an impairment rating within five years of the closure. Only two such requests may be filed
during that period. If a PPD award was made, any request for a new impairment rating must be
made within five years of the date of the initial award, also limited to two such requests.

If, over time, multiple PPD awards are made for the same body part, as a result of
subsequent reinjury or other worsening of impairment, any prior award will be deducted from a
subsequent PPD award. Cumulative awards for a single body part may not exceed the statutory
limits for amputation of that body part. For example, compensation for a loss of a finger, wrist
injury, elbow injury, plus shoulder injury may not exceed 60%, the statutory limit for the loss of
the entire arm. It should also be noted that impairment that is attributable to a non-work-related
condition, such as degenerative conditions or injuries occurring outside of the employment, will
not be compensated. Compensation will only be awarded for that portion of impairment fairly

attributable to the work-related injury.

Non Awarded Partial (NAP): These are stop-gap benefits paid to the claimant after his

TTD benefits have been suspended until the insurer can calculate and award PPD benefits. They
are at the same rate as PPD benefits and are an advance payment of the PPD benefits. As such, any

NAP benefits paid are deducted from the initial PPD award.



Permanent Total Disability (PTD): If an injury, or combination of injuries, causes a

claimant to be permanently unable to work, he may be entitled to monthly benefits — at the TTD
benefit rate — until age 70. PTD results when the claimant is rendered unable to engage in
substantial gainful activity requiring skills or abilities that can be acquired or are comparable to
those of gainful activities previously engaged in regularly over a substantial period of time.
Although the comparability of pre-disability to post-disability income is not a factor to be
considered, the availability of employment within 75 miles of the claimant’s home or the distance
to his pre-injury employer, whichever is greater, is to be considered.

“The Guides” discusses the distinction between impairment and disability. Impairment, as
defined by the World Health Organization, is any loss or abnormality of psychological,
physiological, or anatomical structure or function. In “The Guides,” impairments are defined as
conditions that interfere with an individual’s activities of daily living, which include self-care and
personal hygiene, eating and preparing food, communication, maintaining one's posture, walking
and traveling, caring for the home and personal finances, recreational and social activities, and
work activities.

Disability, on the other hand, may be defined as an alteration of an individual’s capacity to
meet personal, social or occupational demands, or statutory or regulatory requirements, because
of an impairment. Disability refers to an activity or task that the individual cannot accomplish, and
arises out of the interaction between impairment and external requirements. Disability may be
thought of as the gap between what a person can do and what a person needs or wants to do.

An impaired individual is not necessarily disabled. Consider this example: Loss of the
distal phalanx of the little finger of the right hand will impair the functioning of the digits and hand
of both a concert pianist and a bank president; however, the bank president is less likely to be
disabled than the pianist.

The loss of both eyes, both hands, both feet, or one hand and one foot is presumed to be
totally disabling for workers’ compensation purposes. A rebuttable presumption also exists when
aggregate PPD awards total 85% whole-person impairment. However, impairment based on
carpel tunnel syndrome (“CTS”) is not included in calculating aggregate impairment. A claimant
may not even apply for PTD benefits unless he has at least 50% permanent partial disability

medical impairment or 35% statutory impairment. Before PTD benefits may be awarded, a
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reviewing panel must confirm the 50% whole body or 35% statutory disability threshold
impairment level.

The CA must continue to monitor PTD award recipients, and may periodically, after due
notice to the claimant, reopen a claim for reevaluation of the continued need for PTD benefits. The
CA may require the claimant to provide documentation of financial status, income level, physical
activities, and medical condition; to appear under oath and answer questions; and may suspend or
terminate PTD benefits if the claimant willfully fails to provide the information or appear as
required. The CA also may reopen a claim for reevaluation when, in its sole discretion, it concludes
that there exists good cause to believe that the claimant no longer meets the PTD eligibility
requirements.

The CA may require the claimant to undergo an IME every year for the first 5 years of a
PTD award, or until age 50 to confirm her ongoing permanent total disability. Thereafter, he/she

may be required to submit to an IME every 3 years until age 70 when benefits cease.

Vocational and/or Physical Rehabilitation: If it is determined that a disabled employee

can be physically and vocationally rehabilitated and returned to remunerative employment by the
provision of rehabilitation services, the carrier is to develop and pay for a rehabilitation plan for
the employee. It is the goal of rehabilitation to return injured employees to employment which is
comparable in work and pay to that which the individual performed prior to the injury. If a return
to comparable work is not possible, the goal of rehabilitation is to return the individual to
alternative suitable employment, using all possible alternatives of job modification, restructuring,
reassignment, and training, so that the individual will return to productivity with his or her
employer or, if necessary, with another employer.

The first priority of rehabilitation is to return the claimant to the same employer in his pre-
injury job. If that is not possible, the claimant is to be returned to the same employer in his pre-
injury job with modifications. If that is not possible, the claimant is to be returned to the same
employer in a different position. If that is not possible, the claimant is to be returned to the same
employer in a different position with retraining. However, if there is no position with the same
employer for which the claimant is qualified or can be made qualified, he is to be returned to a
position for which no retraining is required with a new employer. Finally, if none of these options

are possible, he is to be placed in a position with a new employer which requires retraining.
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During the time that a claimant is not working but participating in an approved
rehabilitation plan, he is paid TTD benefits. If the claimant is able to return to work while receiving
rehabilitation, but his AWW are less than he was receiving pre-injury, he may receive temporary
partial rehabilitation (“TPR”) benefits, calculated as 70% of the difference between the AWW of
his old and new positions. The claimant may not receive both TTD and TPR benefits at the same
time. TPR benefits for any single injury may not exceed 52 weeks unless they are associated with
a vocational retraining program, in which case they may be extended for up to 104 weeks. TPR
benefits are reviewed every 90 days and adjusted as necessary to reflect changes in the claimant’s
AWW.

TPR benefits are also available to claimants who have at least 50% medical impairment or
35% statutory impairment, but who have been denied PTD benefits and continue to work in a
lesser paying position. In such a case, TPR benefits will be paid for 4 years, in an amount
necessary to ensure receipt of 80% of the pre-injury AWW in year 1, 70% of the pre-injury AWW
in year 2, 60% of the pre-injury AWW in year 3, and 50% of the pre-injury AWW in year 4.

Dependents’ Benefits: When a compensable injury causes death, workers’ compensation

will pay reasonable funeral expenses as established by OIC to the funeral home or person who
advanced payment for funeral expenses.

When a compensable injury causes death, and the period of disability continued from the
date of injury until the date of death, dependents may receive the amount of TTD benefits to which
the injured worker was entitled, until the dependency ends: for a widow(er) until death or
remarriage, for a child until age 18 (or 25 if a full time student), and for an invalid child as long as
he remains an invalid. Dependents are jointly entitled to the benefit. If no such dependents exist,
wholly dependent parents may receive the benefit until death. Otherwise, other wholly dependent
persons (grandparents or invalid siblings) may receive benefits for 6 years.

When a claimant who was receiving PTD benefits dies other than due to the compensable
injury, dependents may receive 104 times the weekly PTD rate in a lump sum or in periodic
payments. When a claimant is entitled to a PPD award but dies before payment is made in full,

dependents are entitled to any unpaid balance owing.
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OCCUPATIONAL PNEUMOCONIOSIS CLAIMS

OP claims cover all lung diseases which are caused by inhalation of minute particles of
dust. Most common of these are black lung and asbestosis. The procedural and disability
determination processes are slightly different than those in traumatic injury claims. When applying
for Workers” Compensation benefits in OP claims, the employee, physician, and employer each
have a special form. The forms ask for detailed information about exposures, lung/chest illnesses,
work history, and other benefits received.

As stated earlier, the statute of limitations for filing a claim for OP is complicated. The
application must be filed “within three years from and after the last day of the last continuous
period of sixty days or more during which the employee was exposed to the hazards of
occupational pneumoconiosis or within three years from and after a diagnosed impairment due to
occupational pneumoconiosis was made known to the employee by a physician.” There is also a
minimum time of exposure threshold for filing. The claimant must have been exposed to the OP
dust hazards in the workplace for either two continuous years during the ten years preceding the
date of last exposure, or a cumulative total of five years during the last fifteen years preceding date
of last exposure. If the claimant was exposed for ten of the previous fifteen years, and he has a
chronic respiratory disability, he is presumed to be suffering from work-related OP. This is a
rebuttable presumption.

If a claimant has been exposed to OP hazards at multiple employers, only the last may be
held accountable. Hence, the last employer for whom the claimant was exposed for as much as 60
days during the period of 3 years immediately preceding the date of last exposure at that employer
may be charged entirely regardless of the degree of exposure elsewhere.

After an OP claim is filed, the carrier determines “non-medical” issues, including whether
the claim was timely filed, whether exposure thresholds have been met, whether the claimant is
entitled to a presumption of OP, and whether and to what extent multiple employers are chargeable.
The carrier’s order on non-medical issues is protestable to the OOJ for a hearing on the matter.
While an ALJ decision dismissing the claim is immediately appealable, an ALJ decision referring
the claim to the OP Board is interlocutory and can only be appealed in conjunction with an appeal

from a final order with respect to the findings of the OP Board.
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Once the application is determined to be appropriately filed, the claim is referred to the OP
Board for determination of impairment, if any. The OP Board consists of 5 licensed physicians
with special knowledge of pulmonary diseases. At least one member must be a roentgenologist
(radiologist). The OP Board may require the claimant to appear for physical examination and
testing. The OP Board will conduct a hearing at which all medical evidence will be considered.
Upon completion of the hearing, the OP Board prepares a report of its findings and decision for
the carrier.

Either party may object to the OP Board’s initial findings and conclusions. If so, the
members of the OP Board joining in the findings and conclusions appear before the OOJ for a
hearing. At the hearing, evidence to support or controvert the findings and conclusions of the OP
Board is limited to examination and cross-examination of the members of the board and to the
taking of testimony of other qualified physicians and roentgenologists.

If no objections are filed to the OP Board’s report, the findings and conclusions of a
majority of the OP Board are taken as plenary and conclusive evidence. The carrier may then issue
a protestable order setting forth the OP Board’s findings as to whether the claimant has OP and if
so, the degree of medical impairment, if any. Impairment ratings are set forth in Rule 20. A

diagnosis of OP alone is insufficient to entitle a claimant to PPD or PTD benefits.

HEARING LOSS CLAIMS

Occupational hearing loss claims may be caused by either single incidents of trauma or by
long-term exposure to “hazardous noise.” As noted above, TTD benefits are not available for
noise-induced hearing loss. PPD benefits are not available for tinnitus, psychogenic hearing loss,
recruitment, or hearing loss above 3,000 hertz. The formulas for computing PPD percentages for
monaural and binaural hearing loss are established by statute. Additional PPD may be granted for
impairment of speech discrimination, if any.

As with OP, noise-induced hearing loss may be the result of exposure to hazardous noise
from multiple employers. However, claim charges are allocated among employers where the
claimant was exposed to hazardous noise for as much as 60 days during the three years

immediately preceding the date of last exposure. The allocation is based upon the time of exposure
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with each employer, considering all the time of employment by each employer during which the
claimant was exposed and not just the time within the three year period. This allocation is similar

to that in OP claims.

RE-OPENINGS and MODIFICATIONS

Claims may be re-opened for benefits under certain circumstances if the request discloses
cause for a further adjustment. Generally speaking, a claim in which the claimant receives ongoing
care, will never close for medical treatment, and will therefore never need to be re-opened.
However, re-openings for treatment and rehabilitation shall be denied in any claim in which
medical treatment or rehabilitation services have not been rendered or durable medical goods or
other supplies have not been received for a period of five years. To obtain further treatment or
rehabilitation in a claim in which there has been no activity for a while, the claimant or physician
need only file a request for authorization of such treatment or rehabilitation. There must be
sufficient medical evidence that the current symptoms are a progression or aggravation of the
claimant’s compensable condition or the request must disclose some other fact or facts not
previously considered which would entitle the claimant to greater benefits than already received,
or the request will be denied.

Claims may also be re-opened for TTD benefits. This frequently occurs when it is later
determined that the compensable condition requires surgery, for which the claimant will need to
be off work to recover. Again, there must be sufficient medical evidence that the reason the
claimant cannot work is due to a progression or aggravation of the claimant’s compensable
condition or some other fact or facts not previously considered which would entitle the claimant
to greater benefits than already received. Any such re-opening must be requested within five
years of claim closing if there was no PPD award or within five years of an initial PPD award.
Any decision on the application must be made within thirty days.

When a claimant’s condition has progressed or been aggravated to a point that leads to
additional permanent impairment, the claim also may be re-opened for purposes of reassessing
PPD. The same five year limitations apply. If the re-opening request meets the

progression/aggravation or other facts not previously considered standard, the claimant has the
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right to a new impairment evaluation. Any further award is not guaranteed, but is dependent on
the findings of the IME.

If a claim re-opening results in a further PPD award which places the claimant above the
PTD threshold, the claimant may request a PTD assessment. However, if a claimant has already
been granted a PTD award, the claim may be re-opened to determine the claimant’s continued
right to PTD payments. If there is good cause to believe that the claimant no longer meets the
eligibility requirements (as stated at the time of the re-opening), the carrier may re-open the claim
for reevaluation of the continuing nature of the disability and possible modification of the award.
However, the law which was in effect on the claimant’s date of injury or date of last exposure, is
the law applicable to his eligibility for permanent total disability benefits. The carrier may request
such documentation as tax returns, financial records and affidavits demonstrating level of income,
recreational activities, work activities, medications used and physicians or other medical or
rehabilitation providers treating or prescribing medication or other services for the claimant. The
carrier may take evidence, have the claimant evaluated, make findings of fact and conclusions of
law and vacate, modify or affirm the original PTD award as the record requires.

While a claimant has the option to request a claim re-opening to obtain additional benefits,
the employer has a similar option to seek a modification to suspend, modify, or end benefits. Like
claimant’s request for re-opening, an employer’s request for modification must disclose cause for
a further adjustment, and some fact or facts which were not previously considered which would

entitle the employer to a modification of the prior award.

THE LITIGATION/APPEAL PROCESS

Generally speaking, the only party who may protest a carrier’s decision is the claimant.
An employer may protest (1) decisions incorporating findings made by the OP Board, (2) decisions
made in Old Fund claims, or (3) decisions entered pursuant to a treating physician’s PPD award
recommendation.

Appeals of CA decisions go first to the Office of the Insurance Commissioner’s Office of
Judges (“O0J”), which is composed of Administrative Law Judges (“ALJs”). Claimants have
sixty (60) days within which to file an appeal (“protest”) with the OOJ. In addition to the OO]J,
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copies of any protest must be sent to the employer and carrier or self-insured employer’s claim
administrator. An additional 60 days to protest can be obtained when good cause for the delay is
shown. Failure to timely file is a jurisdictional bar to litigation. After filing the protest, all
evidence, correspondence, and communications about the issue in litigation are with the Office of
Judges. Copies of all communications must be sent to the employer and the carrier.

The Office of Judges will acknowledge the filing of a protest and will set a time limit —
Acknowledgement and Automatic Time Frame Order (“TFO”) — for the filing of all evidence. The
deadlines set forth in the TFO vary depending on the matter in issue — from as little as 45 days for
a claimant’s protest to a treatment decision, to as much as 180 days for the claimant and 360 days
for the employer in PTD entitlement cases. Motions for extending the TFO must be filed within
ten (10) days before the TFO expires, stating why the extension is needed and how much additional
time is requested. Within ten (10) days after the TFO expires, the parties may submit closing
arguments. Once all evidence and arguments have been filed, the issue is submitted to an ALJ
for decision. The OQJ issues a notice of all the evidence received; if there are mistakes, notify
the assigned ALJ immediately. The ALJ will then issue a written decision.

An aggrieved party may appeal the ALJ's decision by filing a Notice of Appeal to the Board
of Review (“BOR”) within 30 days of the date of receipt of the decision. The BOR will
acknowledge the appeal and inform the parties of the briefing schedule — the appellant’s brief is
due 30 days from receipt of the acknowledgement; the appellee’s brief is due 30 days from receipt
of the appellant’s brief. No new evidence will be accepted. Oral arguments are not required, but
are available upon request. See W.Va.C.S.R. 102-1-et, seq.

The ALJ’s decision may only be reversed, vacated or modified if the substantial rights of
the petitioner has been prejudiced based on certain grounds set forth by statute: the ALJ’s findings
are (1) in violation of statutory provisions; (2) in excess of the statutory authority or jurisdiction
of the ALJ; (3) made upon unlawful procedures; (4) affected by other error of law; (5) clearly
wrong in view of the reliable, probative and substantial evidence on the whole record; or (6)
arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of
discretion. The BOR will issue a written decision based on the record from the OOJ, the parties’
written briefs, and any oral arguments made.

Any party aggrieved by the BOR’s decision may appeal to the Supreme Court of Appeals
within 30 days. To perfect the appeal, the appellant/petitioner must file with the Court a docketing
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statement, petitioner’s brief, and record appendix pursuant to Rule 12 of the Revised Rules of
Appellate Procedure. The BOR will not transfer the record to the Court; this is the responsibility
of the parties. No new evidence will be considered. Within 30 days of receipt of the
appellant/petitioner’s brief, the appellee/respondent may file either a respondent’s brief or a
summary response. The appellee/respondent may also file additional relevant documents from
the record not already included in the appellant/petitioner’s appendix. However, no cross-
assignments of error are permitted. The appellant/petitioner may file a reply brief within 20 days
of receipt of the appellee/respondent’s brief or summary response.

After all briefs have been filed, the Supreme Court will (1) decide the case on the merits
without oral argument; (2) set the case for oral argument and decide the case on the merits; or (3)
issue an appropriate order after considering any written and oral arguments made by the parties
(e.g. the appeal is premature because it is an appeal from an interlocutory decision, or the appeal
is dismissed because the case has been settled.) Cases determined to require oral argument will
be placed on either the Rule 19 or Rule 20 docket. Cases set for Rule 19 arguments (limited to
ten (10) minutes per side) include, but are not limited to: (1) cases involving assignments of error
in the application of settled law; (2) cases claiming an unsustainable exercise of discretion where
the law governing that discretion is settled; (3) cases claiming insufficient evidence or a result
against the weight of the evidence; (4) cases involving a narrow issue of law; and (5) cases in
which a hearing is required by law. Cases suitable for Rule 20 argument (limited to 20 minutes
per side) include, but are not limited to: (1) cases involving issues of first impression; (2) cases
involving issues of fundamental public importance; (3) cases involving constitutional questions
regarding the validity of a statute, municipal ordinance, or court ruling; and (4) cases involving
inconsistencies or conflicts among the decisions of lower tribunals. The Supreme Court is the
final level of appeal.

While one issue is pending anywhere in the litigation process, the carrier may continue to
administer the claim. Each order of the carrier is protestable and multiple issues may, at any time,
be at different points in the litigation process. When multiple issues are in litigation, it is
important to carefully document for which issue evidence/argument is being submitted. The

law permits mediation as an alternative to the litigation process described above.
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ALTERNATIVES TO LITIGATION: MEDIATION & SETTLEMENT

Mediation: The parties may agree to mediate a disputed issue rather than proceed through
the litigation process described above, or a case may be referred to mediation by the ALJ on his or
her own motion, or on the motion of a party. If an issue is ordered to mediation, the OOJ will
assign a mediator from a list of qualified mediators maintained by the West Virginia State Bar.
The parties may agree that the result of the mediation is binding. Upon entering into mediation,
the OOJ will stay further proceedings on that issue.

Mediation is conducted in an informal manner and without regard to the formal rules of
evidence and procedure. Decision-making authority remains with the parties; the mediator has
no authority to render a judgment on any issue of the dispute. The role of the mediator is to
encourage and assist the parties to reach their own mutually acceptable settlement by facilitating
communication, helping to clarify issues and interests, identifying what additional information
should be collected or exchanged, fostering joint problem-solving, exploring settlement
alternatives, and other similar means. The procedures for mediation are extremely flexible, and
may be tailored to fit the needs of the parties to a particular dispute. Within ten (10) days after
mediation is completed or terminated, the mediator will report the outcome of the mediation. With
the consent of the parties, the mediator may identify any pending motions, discovery, or issues
which, if resolved, would facilitate the possibility of settlement. In the event of unsuccessful

mediation, the OOJ would lift the stay and litigation would proceed.

Settlement: Any and all issues in a claim, at any stage in the administrative or appellate
process, and whether or not contested. However, in order for a claimant to settle medical benefits
for non-orthopedic occupational disease claim, the claimant shall be represented by an attorney
and may be resolved by negotiated settlement between the parties. Except in cases of fraud, no
issue that is the subject of an approved settlement agreement may be reopened by any party,
including the carrier. The injured worker has five (5) business days to revoke an executed
settlement agreement. The Insurance Commissioner may void settlement agreements entered into
by an unrepresented injured worker which are determined to be unconscionable pursuant to criteria

established by rule of the commissioner.

19



Any settlement agreement may provide for a lump-sum payment or a structured payment
plan, or any combination thereof, or any other basis as the parties may agree. Pursuant to statute,
the following will be deducted from any settlement award: amounts owed for child or spousal
support, overpayments (unless otherwise agreed by the parties), any award of monetary benefits
entered by the OOJ, the BOR or the Supreme Court of Appeals after the date the settlement
agreement was signed by the necessary parties to the extent such awards involve the same issues
as the settlement, or if the settlement was a full and final settlement of all issues involved in the
claim. If the amount of any such award is greater than the agreed upon settlement amount, the
claimant’s recovery shall be limited to the amount specified in the settlement agreement. If a self-
insured employer fails to make an agreed-upon payment, the commission assumes the obligation
to make the payments and recovers the amounts paid or to be paid from the self-insured employer
and its sureties or guarantors or both as provided by statute.

The terms of a settlement agreement do not constitute an admission against interest by any
party. All communications and correspondence between the parties during settlement negotiations

are confidential and may not be used against a party if a settlement is not reached.

ATTORNEY FEES

Attorney fees for the representatives of employers/carriers are regulated only by the
marketplace. However, attorney fees for claimants’ representatives are limited by statute. A
claimant’s attorney’s fee is limited to 20% of any “award” granted. The fee is further limited to no
more than 20% of the benefits to be paid during a period of 208 weeks. Any interest on disability
or dependent benefits is not considered part of an award in determining any such attorney’s fee. In
2009, the West Virginia Supreme Court interpreted this limitation on fees to prohibit an attorney
from charging a fee based upon the settlement of medical benefits. The Legislature quickly enacted
an additional subsection providing that on a final settlement, an attorney may charge a fee limited
to 20% of the total value of the medical and indemnity benefits. When combined with any fees
previously charged or received by the attorney for PPD or PTD benefits, the total fees are not to
exceed 20% of an award of benefits to be paid during a period of 208 weeks.

Because of the nature of compensation claims and litigation concerning claims, multiple

awards may be made to a claimant during the history of a single claim. The 208 weeks limitation
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is not cumulative for each claim, but for each award in a claim; thus, if any single award covers
more than 208 weeks, both retroactively and prospectively, the 208 weeks limit is enforced. Syl.
pt. 6, Hinerman v. Levin, 172 W. Va. 777, 310 S.E.2d 843 (1983) (“West Virginia Code 23-5-5
[1973] [now W. Va. Code § 23-5-16] requires that an attorney's fee for representing a client in a
single workers' compensation claim shall not exceed twenty percent (20%) of the claimant's
recovery during a period of two hundred eight weeks even if the attorney's fee comes from two
separate sources and results from two separate contractual agreements. This limitation applies to
the litigation of one claim up to the rendition of a final order, but does not apply to new claims,
such as reopenings, that may be related to the first claim but involve the full litigation of a new
case. If a separate award is given to the claimant, the attorney may receive the agreed additional
payment for his services on this new claim up to the statutory limit.”).

In assessing attorney fees incurred in reversing an unreasonable denial of an authorization
of medical benefits, the fees are calculated at a rate of $110 per hour worked through a final
decision by the Office of Judges, up to a maximum of $1,500. The attorney may also be paid $110
per hour worked for any appellate work at the Board of Review and West Virginia Supreme Court
of Appeals, up to a maximum additional $1,500. Attorney's fees are payable only upon the
conclusion of all litigation and appeals if the denial decision has been reversed and if the Office of
Judges has determined that the denial decision is unreasonable. The hours worked begin to accrue
upon the injured workers' receipt of the denial of medical authorization.

In 2003, the Legislature amended W.Va. Code § 23-5-16 which provides for attorney fees
to be paid, to claimant counsel when claimant successfully prevails in a proceeding related to a
denial of medical benefits by a private carrier or self-insurer. See also W.Va. C.S.R. 85-12-et. seq.

(2003).
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II. WV WORKERS’ COMPENSATION CASE LAW

WHICH STATUTE APPLIES?

“When an employee, who has been injured in the course of and as a result of his/her
employment, applies for workers' compensation benefits in the form of a permanent total disability
(PTD) award, the employee's application for such compensation is governed by the statutory,
regulatory, and common law as it existed on the date of the employee's injury or last exposure
when there is no definite expression of legislative intent defining the law by which the employee's
application should be governed.” Syl. Pt. 8, State ex rel. ACF Indus. v. Vieweg, 204 W.Va. 525,
514 S.E.2d 176 (1999).

“Once an award has been made, the claimant or the claimant's dependents are entitled to
the benefit of all statutory amendments which become effective while the claim is pending.” Syl.
Pt. 1, Cole v. State Workmen's Comp. Com'r, 166 W. Va. 294, 273 S.E.2d 586 (1980).

“A procedural modification of the Workmen's Compensation Law is beneficially
applicable to all claims pending in litigation on the date the statute becomes effective.” Syl. Pt. 2,
Cole v. State Workmen's Comp. Com’r, 166 W. Va. 294, 273 S.E.2d 586 (1980).

“The workmen's compensation statutes in effect on the date of death of an injured employee
control the death claims of the employee's dependents.” Syl. Pt. 3, Hubbard v. SWCC & Pageton
Coal Co., 170 W. Va. 572,295 S.E.2d 659 (1981).

“It is an accepted rule of statutory construction that where a particular section of a statute
relates specifically to a particular matter, that section prevails over another section referring to
such matter only incidentally.” Cropp v. State Workmen's Comp. Com’r, 160 W. Va. 621, 626,
236 S.E.2d 480, 484 (1977) (citing Kelley & Moyers v. Bowman, 68 W.Va. 49,69 S.E. 456 (1910)).

COVERAGE

“An employee injured in another state in the course of and resulting from his employment
is entitled to seek workers’ compensation benefits in West Virginia, where the employee's
employment in the other state is temporary or transitory in nature.” Syl. Fausnet v. State Workers’

Compensation Comm’r, 327 S.E.2d 470 (W.Va. 1985).
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If the worker is injured in West Virginia and the employer is a foreign corporation or
business, five factors must be considered in assessing whether the worker is covered: (1) whether
the employer obtained authorization to do business in West Virginia; (2) whether the employer
operated a business or plant or maintained an office in West Virginia; (3) whether the injured
employee was hired in West Virginia; (4) whether the employer regularly hired other West
Virginia residents to do work at a West Virginia facility or office; and (5) whether the employee
in question worked on a regular basis at a West Virginia facility for the employer prior to the
injury. Van Camp v. Olen Burrage Trucking, Inc., 184 401 S.E.2d 913 (W.Va. 1991).

“[T]he workers’ compensation scheme of another state is the exclusive remedy against the
employer for a non-resident employee who is temporarily employed in this State, if such employee
is injured in this State and is covered by the workers’ compensation act of the other state.” Syl. Pt
3, Pasquale v. Ohio Power Co., 418 S.E.2d 738 (W.Va. 1992).

Employees and employers may agree to be bound by the workers’ compensation laws of
another state. If the employer complies with the laws of that other state, the employee’s exclusive
remedy is as provided for in that state’s workers’ compensation scheme without regard to the state
in which the employee was injured or exposed to occupational pneumoconiosis or other
occupational disease. W.Va. Code § 23-2-1c (b).

An independent contractor injured while performing his contract is not entitled to payment
of Workers’ Compensation benefits. Null v. State Compensation Comm’r, 35 S.E.2d 359 (W.Va.
1945). However, in West Virginia., there is a presumption that a worker is a covered employee.
Myers v. Workers’ Compensation Commissioner, 148 S.E.2d 664 (W. Va. 1966). “If the right to
control or supervise the work in question is retained by the person for whom the work is being
done, the person doing the work is an employee and not an independent contractor, and the
determining factor in connection with this matter is not the use of such right of control or
supervision but the existence thereof in the person for whom the work is being done.” Syl. Pt 2,
Spencer v. Travelers Insurance Company, 133 S.E.2d 735 (W.Va. 1963). The burden is on the
employer to show that an injured worker is an independent contractor rather than an employee.
Null, supra.

Political subdivisions of the state may elect NOT to cover elected officials. Certain
business entities also may elect NOT to cover the members of a partnership, the owner of a sole

proprietorship, corporate officers, or members of the board of directors of a corporation or
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association. W.Va. Code § 23-2-1(g)(1), (2). “[U]niformed members of the West Virginia
Division of Public Safety, who are covered under the Death, Disability and Retirement Fund, are
not eligible for coverage under the Workers' Compensation System.” Beckley v. Kirk, 455 S.E.2d
817, 818 (W.Va. 1995).

Workers’ compensation benefits cannot be waived. W. Va. Code § 23-2-7. The benefits
are imposed by the police power of the State and are not contractual. Lester v. State Workers’
Comp Comm’r, 242 S.E.2d 450 (W.Va. 1978).

“The right to workmen's compensation benefits is created wholly by statute. Under the
workmen's compensation statutes of this state, a claimant has a right to receive benefits and the
workmen's compensation commissioner may pay benefits to a claimant only as authorized by
statute.” Syl. Pt. 1, Bounds v. State Workmen's Comp. Commr, 153 W.Va. 670, 172 S.E.2d 379
(1970).

“An employer who is otherwise entitled to the immunity provided [statute] may lose that
immunity in only one of three ways: (1) by defaulting in payments required by the . . . Act or
otherwise failing to be in compliance with the Act; (2) by acting with ‘deliberate intention’ to
cause an employee's injury as set forth in [statute]; or (3) in such other circumstances where the
Legislature has by statute expressly provided an employee a private remedy outside the workers'
compensation system. Syl. Pt. 2, Bias v. E. Associated Coal Corp., 220 W. Va. 190, 640 S.E.2d
540 (2006).

COMPENSABILITY

Workers” Compensation benefits are paid for injuries received “in the course of” and
“resulting from” employment. W.Va. Code § 23-4-1(a). The two phrases, “in the course of” and
“resulting from” are not synonymous and both elements must concur in order to make a claim
compensable. The statute is in the conjunctive and not the disjunctive. Damron v. State
Compensation Commissioner, 155 S.E. 119 (W.Va.).

“‘[I]t may be stated as a very general proposition that an injury occurs “in the course of”
the employment when it takes place within the period of the employment, at a place where the
employee reasonably may be in the performance of his duties, and while he is fulfilling those duties

or engaged in doing something incidental thereto, or, as sometimes stated, where he is engaged in
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the furtherance of the employer’s business.”” Emmel v. State Compensation Director, 145 S.E.2d
29, 32 (W.Va. 1965) (quoting 58 Am.Jur., Workmen's Compensation, § 212). “In determining
whether an injury resulted from claimant’s employment, a causal connection between the injury
and employment must be shown to have existed.” Id. at Syl. Pt. 3.

Where an employee voluntarily remains on the premises of his employer after his shift of
employment has terminated, an injury received during that time will not warrant a finding that it
occurred in the course of or resulting from his employment. Damron. “Under normal
circumstances, an employee's use of a public highway going to or coming from work is not
considered to be in the course of employment. The reasoning underlying this rule is that the
employee is being exposed to a risk identical to that of the general public; the risk is not imposed
by the employer.” Brown v. City of Wheeling, 212 W. Va. 121, 125-26, 569 S.E.2d 197, 201-02
(2002). “An employee is entitled to compensation for an injury sustained in going to or from his
work, only where such injury occurs within the zone of his employment, and that zone must be
determined by the circumstances of the particular case presented.” Syllabus Point 1, Carper v.
Workmen'’s Compensation Comm’r, 1 S.E.2d 165 (W.Va. 1939). If an off-the-job activity benefits
the employer in some way and an injury results, it is compensable. Emmel.

An employee injured during horseplay, “which was engaged in independently of,
disconnected with, or disassociated from the performance of any duty of the employment” is not
compensable because “such injuries do not result from the employment, within the meaning of
such acts, but are in substance and in their nature foreign to the character of the work and are not
within any duty of the employee to the employer.” Shapaka v. Compensation Comm r, 199 S.E.2d
821 (W.Va. 1961). However, “[a]n innocent victim of horseplay injured during the course of his
employment is entitled to Workmen’s Compensation benefits for such injury.” Syl., Sizemore v.
State Workmen’s Comp. Comm’r, 235 S.E.2d 473 (W.Va. 1977).

Prior to the enactment of W.Va. Code § 23-4-1f, a purely psychiatric claim (a so-called
“mental-mental” claim) was compensable if it developed in the course of and resulting from
employment. See Breeden v. Workers' Compensation Commissioner, 285 S.E.2d 398 (W.Va.
1981). However, with the enactment of § 23-4-1f in 1993, injuries or diseases caused by non-
physical means and not resulting in any physical injury or disease are no longer compensable.
That statute, providing that mental-mental claims are not compensable, is not retroactively

applicable to workers' compensation mental-mental claims filed prior to the statute's effective date,
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where the statute affected claimant's substantive right to be considered for benefits. Conley v.
Workers' Compensation Div., 483 S.E.2d 542 (W.Va. 1997). Further, an employee who is
precluded from receiving workers' compensation benefits for a mental injury without physical
manifestation cannot, because of the immunity afforded employers by the Workers' Compensation
Act, maintain a common law negligence action against his employer for such injury. State ex rel.
Darling v. McGraw, 647 S.E.2d 758 (W.Va. 2007).

Suicide may be compensable if “(1) the employee sustained an injury which itself arose in
the course of and resulted from covered employment, and (2) without that injury the employee
would not have developed a mental disorder of such degree as to impair the employee's normal
and rational judgment, and (3) without that mental disorder the employee would not have
committed suicide.” Syl. Pt. 1, Hall v. State Workmen's Comp. Comm'r, 172 W. Va. 87, 88, 303
S.E.2d 726, 726 (1983).

The Workers’ Compensation Act specifically excludes benefits for deliberately self-
inflicted injuries or injuries caused by intoxication. W.Va. Code § 23-4-2(a).

Workers” Compensation pays for “injuries” incurred in the course of and resulting from
the employment. A compensable injury is one incurred by an employee “attributable to a definite,
isolated, fortuitous occurrence.” Adams v. G. C. Murphy Co., 174 S.E. 794 (W.Va. 1934). But
“an isolated, fortuitous occurrence” can also be a course of action (i.e. shoveling coal) over a period
of time. Pennington v. State Workers’ Compensation Comm’r, 222 S.E.2d 579 (W.Va. 1976). The
term injury also includes occupational diseases. W.Va. Code § 23-4-1(b).

An occupational disease other than OP is considered to have been incurred in the course of
and resulting from the employment “only if it is apparent to the rational mind, upon consideration
of all the circumstances: (1) That there is a direct causal connection between the conditions under
which work is performed and the occupational disease; (2) that it can be seen to have followed as
a natural incident of the work as a result of the exposure occasioned by the nature of the
employment; (3) that it can be fairly traced to the employment as the proximate cause; (4) that it
does not come from a hazard to which workmen would have been equally exposed outside of the
employment; (5) that it is incidental to the character of the business and not independent of the
relation of employer and employee; and (6) that it appears to have had its origin in a risk connected
with the employment and to have flowed from that source as a natural consequence, though it need

not have been foreseen or expected before its contraction[.]” W.Va. Code § 23-4-1(f).
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“Workmen's Compensation covers only occupational diseases; a disability resulting from
the normal diseases of life was not intended to be compensated under our statute.” Mullins v. State
Workmen's Comp. Comm'r, 165 W. Va. 194, 196, 271 S.E.2d 771, 772 (1980).

If studies and research clearly link a disease to a particular hazard of a workplace, a prima
facie case of causation arises in a workers’ compensation proceeding upon a showing that the
claimant was exposed to a hazard and is suffering from the disease to which it is connected.
Casdorph v. W. Va. Office Ins. Comm’r, 225 W. Va. 358, 690 S.E.2d 102 (2009).

A preexisting infirmity of an employee does not disqualify him from prosecuting a
successful claim for compensation based upon a new injury arising from his employment.
Caldwellv. Workmen'’s Compensation Commissioner, 144 S.E. 568 (W.Va. 1928). But where there
is evidence of a preexisting like injury, his new claim will not be treated as compensable unless it
is directly attributable to a definite, isolated and fortuitous occurrence, that is to say, from a
definable incident resulting from his employment. Although recognizing that the employer must
take the employee as he finds him-with all of his attributes and all of his previous infirmities, it is
also axiomatic that the employer, by subscribing to the workmen's compensation fund, does not
thereby become the employee's insurer against all ills or injuries which may befall him. Barnett v.
State Workmen's Compensation Comm r, 153 W.Va. 796, 172 S.E.2d 698 (1970). When one incurs
a disability personal to one’s own condition of health, though the disability may occur in the course
of employment, it is not compensable. Martin v. State Compensation Commission, 149 S.E. 824
(W.Va. 1929).

A diseased workman who in the course of and resulting from employment receives an
injury which aggravates or accelerates disease to the extent of causing a disability sooner than
would otherwise have occurred is entitled to workers’ compensation. Charlton v. State Workman'’s
Compensation Comm’r, 160 W. Va. 664, 236 S.E.2d 241 (1977).

It should be noted, that by filing an application for benefits, a claimant agrees that any
physicians may release to and orally discuss with the employer, its representatives, or
representatives of the insurance carrier, the claimant’s medical history and medical reports
containing detailed information relevant to the claimant’s compensable condition, treatment,
prognosis, and anticipated period of disability. W.Va. Code § 23-4-7(b). The statute expressly

waives the doctor/patient privilege of confidentiality.
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When a claimant files a workers’ compensation claim, he consents to the release of written
medical reports to adversarial party; however, this consent does not waive the existing fiduciary
relationship, thereby permitting ex parte oral communication between physician and adversarial
party which involves providing confidential information unrelated to written medical reports.

Morris v. Consolidation Coal Co., 191 W. Va. 426, 466 S.E.2d 846 (1994).

BENEFITS

Workers’ Compensation pays for “health care services, rehabilitation services, durable
medical and other goods and other supplies and medically related items as may be reasonably
required” by the compensable injury or disease. W.Va. Code § 23-4-3. Sections 24 through 53 of
Rule 20 (85 C.S.R. 20 ef seq.) — Medical Management of Claims, Guidelines for Impairment
Evaluations, Evidence, and Ratings, and Ranges of Permanent Partial Disability Awards —
provides standards of care for many medical conditions that are presumed to be “reasonably
required.” Treatment outside those guidelines is presumed unreasonable. “A preponderance of
evidence, including but not limited to, detailed and documented medical findings, peer reviewed
medical studies, and the elimination of causes not directly related to a compensable injury or
disease, must be presented to establish that treatments in excess of those provided for in this Rule
are medically reasonable.” 85 C.S.R. 20-4.1.

A specially fitted automobile can be considered “reasonably required” for a quadriplegic,
but the claimant is not entitled to the full cost of the vehicle because he would have owned a vehicle
regardless of his injury; the cost of an average, mid-priced automobile of the same year is to be
deducted. Crouch v. Workers’ Compensation Commissioner, 403 S.E.2d 747 (W. Va. 1991).

“One of the basic purposes of workmen's compensation legislation is to impose upon
industry the cost of medical expenses incurred in the treatment and rehabilitation of workers who
have suffered injuries in the course of and as a result of their employment; and one of those costs,
by necessary implication from W. Va. Code, 23-4-3, is payment for transportation expenses
necessarily incurred in obtaining medical treatment.” Syl. Pt. 2, Ney v. State Workmen's Comp.
Comm'r, 171 W. Va. 13,297 S.E.2d 212 (1982).

W. Va. Code § 23-4-3 establishes schedules of maximum disbursements for medical,

surgical, dental and hospital treatment. It also provides that carriers may establish Preferred
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Provider and Managed Care Plans to provide for fees and other payments which deviate from the
schedule set forth in the statute.

W. Va. Code § 23-4-3(a)(3) requires pharmacists to dispense prescriptions of generic drugs
rather than brand names unless a generic brand does not exist. A physician may prescribe the use
of brand name drugs but must do so using the form in his or her own handwriting to require this.
Claimants who elect to receive the brand name drug rather than a generic brand, where the brand
name drug has not been indicated, must pay the difference between costs of the generic drug and
the brand name drug.

“No person can be forced to undergo a surgical operation [or other medical treatment].
However, a claimant cannot demand compensation . . . for a physical impairment which he permits
to continue by reason of his refusal to accept the benefits under the provisions of the law intended
to help and rehabilitate him without any expense or unusual risk to him.” Cox v. Workmen's
Compensation Commissioner, 150 W.Va. 412, 414-415, 146 S.E.2d 577, 578 (1966) (citing
Barnes v. State Compensation Commissioner, 116 W.Va. 9, 178 S.E. 70 (1935)). Such
procedures may be required as a condition precedent to further compensation, “only when surgical
opinion substantially concurs that the operation is indicated, that it is reasonably safe and not
attended by unusual suffering, that it will likely produce material physical improvement and that
it is one which a person of ordinary prudence and courage would undergo for his own betterment,
regardless of compensation.” Syllabus, Gillam v. Workmen's Compensation Appeal Board, 118
W.Va. 571, 191 S.E. 204 (1937).

A claimant has a right to select his initial health care provider or provider of rehabilitation
services for the treatment of a compensable injury or disease, and if the claimant thereafter wishes
to change his provider, and if the employer participates in a program to manage health care costs,
then the claimant must choose a provider through the employer’s managed care program, and if
the claimant thereafter wishes to change his provider, and if the employer does not participate in a
managed care program, but the Workers’ Compensation Division does participate in a managed
care program, then the Division may choose the claimant’s new provider through its managed care

program. State ex rel. McKenzie v. Smith, 212 W.Va. 288, 569 S.E.2d 809 (2002).
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RE-OPENINGS/ MODIFICATIONS

“Cause for further adjustment” as required by W.Va. Code §§ 23-5-2 and 5-4, has been
defined as nothing more than any evidence which would tend to justify, but not compel, the
inference that there has been a progression or aggravation of the former injury. Harper v. State
Workmen’s Compensation Commissioner, 234 S.E.2d 779 (W.Va. 1977). It is a deliberately

relaxed standard.

OCCUPATIONAL PNEUMOCONIOSIS

Claimant must have been exposed to “minute particles of dust” in “abnormal” quantities.
W.Va. Code § 23-4-1, 23-4-15, Meadows v. WCC, 198 S.E.2d 137 (W.Va. 1973).

Exposure must be for two continuous years in West Virginia out of ten immediately
preceding the date of last exposure OR five continuous or non-continuous years in West Virginia
out of fifteen immediately preceding the date of last exposure. “Continuous” 'is not discounted by
weekends, holidays, or brief absences due to illness, injuries or strikes. Richardson v. SCC, 74
S.E.2d 258 (W.Va. 1953); Sluss v. WCC, 327 S.E.2d 413 (W.Va. 1985).

If the claimant’s exposure is questionable, such as a clerical job in an office, the employer
or the Commissioner can refer the claimant to the Occupational Pneumoconiosis Board (“OP
Board”) to determine if the claimant was actually exposed. Fraga v. SCC, 23 S.E.2d 641 (W.Va.
1942); W.Va. Code §23-4-8c.

“Once the Commissioner has made the non-medical finding that there is a dust hazard, a
pneumoconiosis claimant must be referred to the Occupational Pneumoconiosis Board to
determine the question of causation under Code, 23-4-8c(c)(2), as amended.” Syl. pt. 2, Meadows
v. State Workmen's Compensation Commissioner, 157 W.Va. 140, 198 S.E.2d 137 (1973). Thus,
even if the claimant’s application may be marked “No diagnosis of OP” by the treating physician,
the claim must be ruled compensable if he has sufficient exposure and the claim is timely filed.
Godfrey v. SWCC, 27 S.E.2d 802 (W. Va. 1981).

If a claimant has been exposed at work to the hazards of inhaling minute dust particles for
ten of the fifteen years prior to the date of last exposure, it is presumed that any chronic respiratory

disability he has is due to his employment. W.Va. Code § 23-4-8c(b).
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Mere employment status for the prescribed period does not invoke the presumption; the
employment must have caused a risk of exposure. Thus, mere employment at a coal mine does
not invoke the presumption if the position did not involve an exposure to coal dust. Sluss v. WCC,
174 W.Va. 433,327 S.E.2d (1985).

There is no requirement that the claimant must have been exposed to the hazards of OP
solely within the state of West Virginia to benefit from the statutory presumption. Zachery v.
SWCC, 162 W.Va. 932, 253 S.E.2d 532 (1979).

This is a rebuttable presumption; an employer may present evidence showing the chronic
respiratory disability is not due to the claimant’s job. Thus, if the OP Board “cannot make a
diagnosis of occupational pneumoconiosis,” this finding is sufficient to rebut the non-conclusive
presumption . See Rhodes v. WCD, 209 W.Va. 8, 543 S.E.2d 289, (W.Va., 2000)

Awards are based on evidence showing the highest degree of impairment unless shown to
be unreliable, incorrect or the impairment due to a clearly identifiable other disease or illness.
Javins v. SWCC, 320 S.E.2d 119 (W.Va. 1984).

If a claimant has sixty (60) additional continuous days of exposure, he has a choice of filing
a new claim for OP or filing a re-opening of an earlier claim. Ford v. State Workmen'’s
Compensation Commissioner, 236 S.E.2d 234 (W.Va. 1977).

To be awarded dependent benefits when an OP claimant dies, occupational pneumoconiosis
must have caused the death or have contributed to the death in a material degree. Bradford v. WCC,
408 S.E.2d 213 (W.Va. 1991). The fact that someone had occupational pneumoconiosis at the time
of his death is NOT proof that he died because of it.
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BURDEN OF PROOF

The claimant has the burden of proving "(1) a personal injury (2) received in the course of
employment and (3) resulting from that employment." Syl. Pt. 1, in part, Barnett v. State
Workmen's Compensation Comm'r, 153 W.Va. 796, 172 S.E.2d 698 (1970).

Any workers’ compensation decision is to be made based upon a weighing of all evidence
pertaining to the issue and a finding that a preponderance of the evidence supports the chosen
manner of resolution.

The process of weighing evidence shall include, but not be limited to, an assessment

of the relevance, credibility, materiality and reliability that the evidence possesses

in the context of the issue presented. Under no circumstances will an issue be

resolved by allowing certain evidence to be dispositive simply because it is reliable

and is most favorable to a party's interests or position. If, after weighing all of the

evidence regarding an issue in which a claimant has an interest, there is a finding

that an equal amount of evidentiary weight exists favoring conflicting matters for

resolution, the resolution that is most consistent with the claimant's position will be

adopted.
Wilkinson v. OIC & Putnam County Bd of Educ, [citation] (2008) (quoting 23-4-1g(a)).

“'A claimant in a workmen's compensation case must bear the burden of proving his claim
but in doing so it is not necessary to prove to the exclusion of all else the causal connection between
the injury and the employment.' Syllabus Point 2, Sowder v. State Workmen's Compensation
Commissioner, 155 W.Va. 889, 189 S.E.2d 674 (1972).” Syllabus Point 1, Myers v. State
Workmen's Compensation Comm'r, 160 W.Va. 766, 239 S.E.2d 124 (1977).

§ 23-4-1 requires proof of a disease, not merely fear of contracting a disease after exposure
to the hazards of that disease. Although this dealt with occupational pneumoconiosis, it is contrary
to Godfrey, 276 S.E.2d 802 (W.Va. 1981). Marlin v. Bill Rich Construction, 482 S.E.2d 620
(W.Va.1996).

A decision of the board is clearly wrong if it is not supported by the evidence of record, is
clearly against a preponderance of evidence, or is based upon evidence which is speculative and
inadequate to sustain the decision of the Board. Gibson v. State Compensation Commissioner, 31
S.E.2d 555 (W. Va. 1944); Estep v. State Workers’ Compensation Commissioner, 44 S.E.2d 305
(W. Va. 1947); Barnett v. State Workers’ Compensation Commissioner, 172 S.E.2d 698 (W.Va.

1970); Smith v. State Workers’ Compensation Commissioner, 189 S.E.2d 838 (W.Va. 1972).

32



III. SAMPLE FORMS

Coverage Forms

Workers’ Compensation Coverage Application
Application for Exemption from Workers’ Compensation Coverage

Application for Exclusion or Reinstatement of Coverage (for officers)

Employee Claim Forms

Employee’s & Physician’s Report of Occupational Injury or Disease
Employee’s & Physician’s Report of Occupational Hearing Loss
Hearing Loss Exposure Addendum

Employee’s Report of Occupational Pneumoconiosis

Application for PTD Benefits

Claim Re-Opening Application for TTD Benefits

Emplover Claim Forms

Employer’s Report of Occupational Injury or Disease

Employer’s Report of Occupational Pneumoconiosis

Dependent Claim Forms

Application for Fatal Dependents' Benefits
Application for 104 Weeks Dependents' Benefits

Physician Claim Forms

Physician’s Report of Occupational Pneumoconiosis

Diagnosis Update

Litigation Forms

Contract of Employment
Request for Order Compelling Carrier to Act upon Claim

Document Submission Form
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Request for Award of Claimant’s Attorney Fees and Expenses
Petition for Stay of Payment of ALJ Decision
Notice of Appeal to the Board of Review

Workers’ Compensation Appeals Docketing Statement

[other helpful info — coverage lookup, brochures, informational letters, etc from IOC website]
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INSURANCE
COMMISSIONER

1124 Smith Sireet

Application for Exemption
from

WV Workers’ Compensation Coverage

Charleston, WV 25301

Mail Completed Application To:

For Insurance Commission Uise Only

Exemplion ID#
WV OFFICES OF THE INSURANCE COMMISSIONER
Employer Coverage Division Effective Date:
PO Box 11682
Charleston, WV 25339-1682 Reviewed By Dates

Telephone: 304-558-5279

ALL QUESTIONS ON THIS APPLICATION MUST BE ANSWERED IN FULL. ADDITIONAL PAGES MAY BE
ATTACHED IF A SPACE PROVIDED IS INADEQUATE. THE APPLICATION MUST BE NOTARIZED AND A 525.00
APPLICATION FEE IS REQUIRED OR THE APPLICATION CAMMOT BE PROCESSED. IF YOU HAVE AMY
QUESTIONS PLEASE CALL 304-558-62T0.

Wiih imiied exceplions, 35 set forth more specfically in W. Va. Code § 23-2-1 and W. Va. Code 51 R § 85-8-1, af. seq., workers'

coverage s mandatory for all employers who empioy one of more employess In West Virginia.  The Insurance Commissioner will review this
application In light of all law In West Virginia relevant to workers” compensation exempt siabus, and make a decislon based upon such law as
appiles to the information stated hersin and any addifional Information . Therefore, | Is strongly atvised that before submitting an
application for exempdion, the applicant be familiar with the applicabie law a5 referenced above, and only make application If the applicant or his
or her business balleves that he or she gualifies for one of e Imited exemplions.

SECTION I: BUSINESS INFORMATION

1. State the Reason(s) for Filing an cation. This musf be a reason oF reasons

by one of the

specific exemptions as sef forth in W. Va. Code;"izié bejrﬂﬁrmwfﬂj], or sfating otherwise that the employer is exempf
compensation laws because it fall under

from West Virginia workers’

Within this sechion, pﬁeaﬁeammmtﬁxaﬂofﬂ:epm:rmﬁeﬁﬂm‘

the purvew of W. Va. Code § 23-2-1(a).
work or senices in the Sfate of West

mmmmwammmwmwmmmmMm‘mﬁ'fwmmm
of workers” compensation (i.e., the person{s)entiy(s)) is a subconiracior, independent confracior, efc. ).

Sufficient documentation in support of the claimed exemption should be provided with this application. K the
applicant pmwdes cu-\rerage in annlher state, the: applmnt must auach prmf nfmwraq;e from that state. ﬂﬁﬂ.‘.‘ﬂ

all L= B L
or last :IatE on whlu:'.h you or y_c-ur bl.IS-II'IESE had EI‘I'IE'DIEEE

2. Legal Namea of Business:

Trading A=Doing Business As:
3. Primary Businoss Address: -
et a Post e Box T
City ‘County 4t 3
Wama of Contact Parson Taaphons & Fax®

Comtact Parscn's EMmail ADGress Coll #
4. Malling Address:
Eroat
THy County B e
3. Primary WV Address: —_
Mot a Post Cifice Box Eroat
Gy County St TP

Exempt App:
Rew. HIR2011
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STATE OF WEST VIRGINIA

Notice of Election or Rejection of
Workers” Compensation Coverage

Pursuant to W. Va. Code §23-2-1(g)-(h) and W. Va_ Code 5t. B §85-8-6.3, cerfain owners, corporate officers,
corporate members and members of board of directors are permatted to reject coverage under 3 WV workers’

You are attesting that in your capacity as an owner, officer, or member of a board of drectors for the company
descnbed below, vou are grving your workers' compensation camer notice to:

[0 Beexcluded from workers’ compensation coverage on your workers' compensation policy.

D Be reinstated for workers” compensafion coverage from whach vou were previously exchoded.

Legal Name of Corporabon, LLC or Company:

Federal Employer Identification Number (FEIN):

Business Mame (DBA) of different from legal name:

Address of Corporation, LLC or Company:
Social
Name Position Security Signature Date
Number

By signing thiz document vou are at rizk of civil and criminal penaltes, do hereby attest and swear that
you serve in the above described position with and that, to the best of your
knowledze, you are entitled to be excluded'included im the West Virginia workers’ compensation
coverage for vour company. If you are electing to be excluded from coverage, you understand that in the
event you are injured or contract an ccenpational dizease while working for the above stated compamny,
you will not receive any benefits from the company’s workers® compensation policy.

Please attach documentatiom such as a corporate secretary of state filimg, certified board mesting mimates ete.
evidencng that you serve in the above descmbed position with the company. The West Virmma workers’
compensation carmier has sole discretion to accept such documentation or require addifional documentation to
satisfy it that you are mn fact in the pesifion represented.

A copy of this form must be filed with your current
workers’ compensation carrier.

It

WVWC-EF01-08/10
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QIC-E362 TERMINATION OF COVERAGE

Rev. 32013 W Offices of the Insurance Commissioner
Revenue Recovery
1124 Smith Street Room 103
Charleston, W\ 25301
Telephone Mo. (304) 568-1200
Fax Mo. (304) 558-0871

The undersigned heveby siales thal a5 of the date Indicated below, the business a6 stated below was discontinued or disconiinued

10 have any employees required to be covered with mandaiony Workers” compensation COVEraQe pursLEant fo Chapler 23 of the West
inginila Code.

Account #
Empioyer Name and Adaress (35 Isted on account)

FEMN %
{Name of Business) [CAUITENE Phone MHmDen
[Swest or PO Box) ity Siae) &)

(Permanent Malling ACuress, i GNErent from anove)

OMLY COMPLETE BELOW WHAT APPLIES TD YOUR SITUATION. IF HONE APPLIES, ATTACH LETTER EXPLAINING
OR WRITE IN MARGINS.

1. The business was [__| Discontinued | Closed [_] Sold on the day of

I}

S0OLD TO:
2. Last date for employees was the day of » 20
3. Rehire on the day of , 20 .

AFFIRMATION: | hereby swear or affim that to the best of my knowledge and belief these staternents and
representations are true and accurate. | accept the provisions of the WV Workers' Compensation Act and the Rules
promulgated there under, as amended. | further realize that all businesses are subject to inspection and audit. |
further understand that in accordance with W.Va. Code §61-3-24e(3), it is a felony to knowingly and willingly
make false statements respecting any information required to be provided under the WV Workers
Compensation Code Chapler 23. Upon conviction the individual shall be confined in a penitentiary for up to
three years, fined up to $10,000, or both.

Signature and title:

[Prinied Employer Nams)

Sture of Cwn Printed Mamea of Cawnar I Mot Camer) [Data)
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Form 0IC-WE-1 West Virginia Workers” Compensation
Emplovees® and Physicians® Report of Occupational Injury or Disease

PLEASE PRINT OR. TYPFE

Section I Employee's Claim Information
Insarer: Third-FParty Administrater:
1. Name: (Last): (First]: (MI):
2. Address: 3. Telephome: ( ] -

City- State Zip: 4. Social Security No.: - -
5. Dateof Birf: ____J___ | [6.5ex [OM OF 7. Marital Status:
8. Date of Injury or Last Exposmre: |  /  Time: Oae Opm 9. Time You Bezan Work on Date of
10. Date Yon Stopped Working Due to Injury-___|_ Injury: Owe Opm
11. Have Yon Retired? O ves O me T “yes,” what was the date youretived _____ 1
11. Employer's Name: Supervisar's Name:

Address

Ciry- Smte Zip: Telephone: | ]

13. Job Title Description:

14. Body Pari(s) Injured:

15. Describe How Your Injury Oconrred (Specify the cause, what you were doing, and equipment‘ohjects immolved):

16. Did Injury Occnr om Emplever’s Properiy? []Yes [JNe Addresswhers mjory ecomred:

17. Flease Identify Any Witnesses in Your Injury:

I cartify that the above is tue and comrect to the best of oy knowledpe. 1am awars e lewr ﬂlﬁn'mmpmﬂu ]hﬂm@'mﬂwﬁﬁmﬂﬂmmﬁﬁhlﬂ.
&mwmknﬂummmhbnhuu;mmm:{nbmﬁnmm]mnﬂmﬂi x i 3 I .

i benait
nnbo:ml.w'runchodnr mndr:d:l.'nﬂn'm.inm.l:nn.mdndmﬁbmﬂ: or payabls, pertinent to this i Idﬁpmmmmiﬁﬁmrﬁmmhﬁunm
ﬂw;mmﬁmm;?qhmm }'anmlnmﬁmmdgfhnhnl substanos abuse, for wiich I must ghve specific authoriztion. A
Photortat af fhis anthorization shall be 25 valid as the

Employee’s Signature: Diate: ! !
Section IT All Information Must Be Completed by Initial Healtheare Provider
1. Name of Physician/Hospital: I 1. FEIN/Secial Security No.: - -
3. Address:
City: State: Zip: Telephome: ( ) -
4. Date of Initial Treatment- _ / / I 5. Date Patient May Retorn fo Work- _ [~ [
6. Have you advised the patient to remam off work 4 or more days?
[ Yes. Indicate dates: from o

[ Ho. If “no.” & the patient capableof [JFull Duty [ Modified Duty = If the patient is capaible of rehmming to modified dity, specify any

7. Condition is a direct result of: [ Cerupational Injury? [0 Ccompational Diseaze™ [ Hon-Oecupational Condition”

8. Did thic mjury segravaie a prior injoryidisesse? [] Yes [] No. If Yes, explaim

9. Description of injury or occmpational disease:

10. Body part(s) injured: 11. ICD®-CM Diagmosis Codefs) in order of severity:

11. Name of physican referred ta: 13. If the patient was hospitalized, where?

I-:,m-h.ﬁ.ﬂn rtatummants and answem set forth in s sect tra and correct to the best of ory knowdedzs. Tam swars the b provides for penzltio d']}:nn-m.!g
1I|Jn|;l~:l:l: m.l:'hhnﬂm ; E.l:tmm nrlmmn#}'ud;a'bng ﬂﬁﬂghmﬂhmﬁ:ﬁ ﬁnu:ndlm'ﬂnd.
EomIl.:Imnwh_i]Ed]hmnbmm.ﬁmmdqf hilitios undor West Virginia's Workers' Cuqmu‘hmlnndlm to abide by mch in the

of sarvices prov E mufﬂummh]hugmmmhmmmmm foderal brwr. [ further

mmrﬂmmnﬁwmﬂhn inadintaly to the employer or their repre sty e,

Sigmature: Dhaite:
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Ferm OIC-WC-1HL West Virginia Workers’ Compensation
Employees® and Physicians® Report of Occupational Hearing Loss

PLEASE FRINT OF. TYFE
Section I Employee Information
Name: Telephome: | ) -
Address: Social Security No.- - -
City, State, Zip: Deate of Birth: ! !
Cender: Ou ar Maritsl Statms:
Check Ome: [0 5till Werking — Date Last Exposed to Lond Noise on Joh: ! !
[0 Not Working — Date Last Worked: i i Feason No Longer Working:

Have You Ever Filed a Hearing Loss Claim? [JY Ox
=  Ifves, provide Claim Number, Diate of Last Exposure, Name of Emplover and Name of Insurer, if applicable:

EMPLOYMENT HISTOEY: LIST ALL FMPLOYMENT, BECINNING WITH THE MOST RECENT - USE SEFARATE SHEET IF NECESSAEY

Emplover Name and Address: From: Ta: Deescription of Job Duties:

Explain HOW and WHEN your hearing loss was cansed by expesure to naise at werk:

Diate on which you were made aware yon have suffered noise-induced hearing loss: ! !

Daily rate of pay on the last day vou were exposed to noise af work: $

LIST ALL DCTORS YOU HAVE SEEN FORE HEAEING LOSS OF PEOBLEMS EFLATFD TO YOUR EAES - USE SEPARATE SHEET IF NECESSAEY

Name- Address: Diate Seen:

T oeotifyy that the above & troe and comect to the best of ooy knowledgs. I 2m wars e lew provides for seves penaltios if T inowinghy and with famdnlent imeet withhold
facts or make fal statments i ordar to obixin or ncreass baefits to which T am not etiled. By sigming this spplication, T harly authorizs amy phrysician, chiropractor,
ST, practifioner or ofber healthcars providar, 2y hospital, inchoding Vebsrans” Admisistration or govemmantal hespital, and medical senvice orgamimition, any namnce
compay, amy bvar enfomoement or mdlitry agency, amy gevammant benefit agency inchnding the Social Seurity Administration, or any other institofion or organration o
muleaso fo each othar, mmd:mlurndm’mﬁnnl‘hmmd‘ndmnhmnﬁnpmdmpnahh partingnt o this injury or discass, exoept information relsfve to the dagosi,
treatment andior counsaling for HTVVAIDS, peychological conditions, andior alcohnl or mbstance sbess, for wiich I mmst gihve specific snthorfeation. A Phoinstat of thic
anthoriration shall be as valid 2 the origimal

Signature: Date: i !
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Section IT— Part A T0 BE COMPLETED BY AUDIOLOGIST

Only audiometric test results obtained by an audiologist having a certificate of clinical competence in audiclogy (CCCA) or a West
Virginia audiolegy licensure are accepiable for purpose of awarding compensation.
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| kHz Arcemling ibreshok Len Kzl whnetlals wsed (2 W2y
23 5 word list, 1 ted arli i
1 ke Dsennding tbrshale Lefy 2 i 23 ar 3 nrd list, recorded or live voice
3 R 1AL F 5 e
2 Lod dulys el UEUAD mL LasiBasrars: Bahiry Goand O Nar Peer 3

fair |

E banz

T

e |

Avclitlugizg e (70t COCA e Livereed? Yes O a3

Andliameier:
Hecimacsi ¢ Galibeaben & Idening Chedk ¢ 2 Asdelng st Snrarore it

PTA/SRT within 10dB? []¥ [N | Ascending/Descending thresholds with 5dB? (]¥ [N | Relisbility raed GooD? QY [N

Section IT - Part B MUST BE COMPLETED BY EN.T_ OTOLOGIST OR OTOLARYNGOLOGIST

EMPLOYMENT HISTOEY: LIST ALL FMPLOYMENT, BECINNING WITH THE MOST RECENT - USE SEFARATE SHEET IF NECESSAEY

Emplover: Fram: Ta: Description of Duties™Nature of Noise Exposure: Hearing Protection?

Oy Ox

Oy ow~

Oy Ox

Oy Ox

Chief complainiz/sympéoms a5 related o hearing loss: ICDA-CA Dizemosis Codefs):

Lict any pre-emisting conditions which may have atrbated to hearing loss:
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Section I - Part B (Confinned) MUST BE COMFPLETED BY EN.T_ OTOLOGIST OR OTOLARYNGOLOGIST

Examination Resnlix:

Dioes the claimant have a bilateral sensorinenral bearimg boss directly attributable to er perceptibly aggravated by imdustrial noise exposure in the
course of and resubiing from kiz'her employmeni? [JY ON  If ves, please answer A and B below.

A Recommended percentage of impairment due to work-related noise exposure: B. Explain and qualify:

Do you recommend addifional ireatment or correcfional devices? [JY [N  Ifyes, explain-

Diate you first informed the injured worker of the diagmosis of Noise-Induced Hearing Loss: ! !

FPhysiian's Name and Address: Telephone Number: FEIN:
( ) -

1 cortify e statensants and answars set forth in this section 2 troe and cormect to the best of ooy knowledge. I am swams the bvwr provides for severe pemalties if T knowingly
cartify a falw report or sismant, withhold meierial fact or vixtement or knowingly aid or abset amyone attempting to secus banafit to which be or she is not sotitled In
signing s form, I acknowiedge [ heve besn informed of oy msponsibdlities mndar West Virginia's Worken' Compensation Law and agres o abide by mch in the
administration of sarvices: provided tharemmder. I mndemstmd the mbmistion of falke sements or billing mory reslt i prosecetion wmdar state and foderal lrw. T frthar
agrea 1o melesg amy office notesest el medisaly o the amployer or thair epresantative.

Signatmre: Date: i !
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etz :

American WIFiRp ClaIme Sarvizg EKPDSIJFE Addendum A0, Box 650553
WELST VIRGIHIA LAIT Blirmmingham, AL 352661988

E
0
I
s

E
i

Oo|jo(o|jo/ojo|jo|jojojo|o(o|jojo|ojo|jo|o/ojo|jo)jo#

Type (Phugs, Muffs or Caps|

Trmp Shoating

Power Tools

¥
O|O|o|ojojo|o|o|jojo|ojojo|o|o|ojojo(o|/o|o|oF
Oo|jo(o|joojo(o|ojo|jo|ojo|jojo|o|jo|jojo|ojo|o)o|#
O|o|o|ojojo|o|ojojo|ojojo|o|o|ojojo(o|o|o|oF

Do you hewe proe mitery experience? [ Yes [OOMo  Eyes, which banck?
Did you have & combat smgrment? [ Yes OMo  Fyes, howlong?

ikt weees yowr joib in fhe miliany™ Hiw many wesls of besic tmining?
- .. Type of Machinery | Expomee .
Mifary Addres: | Locabon Sernice From -To Jois Deacription [SS—y— Hiows / D Hesving Profecion Wom?
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Ferm OICWC-10P West Virginia Workers® Compensation
Employees® Report of Occupational Pnenmoconiosis

PLEASE FRINT OF. TYFE
Section I Employee Information
Name: Telephome:
Address: Social Security No.:
City, State, Zip: Date of Birth:
Gender: Om [u}3 Mdarital Status:
Date yon were last exposed bo minmie particles of dust: oo Have vou ceased werk? [J¥ [N Hves when? oo

If yon have ceased working, please explain why:

Are vou receiving Federal Black Lung or Werkers' Compensation benefits for sccapational prenmoconiosis from any state” [1Y [N
H ves, please provide the following information:

=  What type of payments you are receiving:

+  Date payments bezan (month‘day'vear):

+  Monthly amoant:
List ALT. werkers’ compensation claimes for Occupational Poeamocomioss (West Virginia and other states); Attach a separate sheet if necessary:
Claim Na.: ImpaiTment %: Diate of Last Exposare: Emplover: State:

List ALL disability claims vou have filed with federal apencies (including Social Security, Veterans Administration, efc.):

Currently receiving? Type of injury/medical condition: Diate began: Momthly amonni:
oy Oox
gy O«
Do yom have a family physician? [J¥ [N If yes, please provide the following information:
Physiian's name: Complete mailing address: Telephone number:

Have you ever suffered any other accidents, injuries or llvess(es) of the chest or lmgs? (1Y [N H ves, provide the following information:

s Condition: Date of emset: | Treating physicianTaclity (Name, Address): | Were yon hospitalized? | Did you require surgery?
Oy 0Ox Oy Ox
Oy Ox Oy O«
Oy Oox ay as

Do yen have medical reports mdicating that vou hkave occopational ppeamoceniosis? []Y [N If ves, provide fise following imformation:

Diate of diagmesis: Phiysician mame: Complete AMailing Address: Telephane No: Diagmosed impairment Yh:

Have you had any of the following procedures performed within the last five (3) years? If ves, provide the following information:

Procedure: Date of procedure: Attending physician: Hospital (name, sddress):
Chest X-Ray Oy Ox
Blood Gas Analysis oy Ox
Breathing Stmdies Oy Ox
Toberculosis Check Oy Ox
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How long have yon been exposed to the hazards of occupational paeamoconiosis while working in West Virginia?

List your employment history prior to vour date of last expesure. Start with your most recent employer (or current employer if stll employed).
TUmion hall employment history printonts shonld be attached if applicable. Attach additional sheets if neceszary:

Employer: From: Ta: Location (Name of Site, City, State): | Type of Industry: Job Tifle: Alleged Exposure?

Oy Ox

Oy Ox

Oy Ox

Oy Ow

Oy O

Oy Ow

Oy Ox

Oy Ow

Oy Ow

Oy Ow

Oy Ow

Oy O~

Oy Ow

Oy O=x

Oy Ow

T cartify that the sbove & trme and comect o tha best of oy knowledge. I 2m oo the: ber prowidos for severs panaltics if T knowinghy and with fomdnlant imeet nrithhold
facts or make fals shbemends I ordar bo obtxin or creass benefts fo which | am not setitied. By signing this application, T hereby anthorizs amy physiciam, chiropractor,

TR, practitiomar or other healtheans providar, 2y beapital, incnding Veterams" A desiwichration or govermmentsl beapital, and medical senvice crganition, amy narmce
-c,n:q)m_'rm_'rlnun.im:mn:rmuhmWwﬂmmﬂmmmhmmﬂmmmquﬁwmmmmmb
mulsass to sxch othar, amy medical, employmant. wags or other information, incinding benafits paid or payabls, pertinext to this injery or disease, sxcapt information mlative
o the dizgnouis, teatment and'or counsaling for HIVIAIDS, prychological conditions, andior aloohol or substance sbese, for which I omst give specific anthorition. A
Photostat of this authorizition shall be as valid a the origmal

Claimant’s Sigmature: Dhate: ! !
H you have an attorney, please provide:

Attormey Name: Diate Hired: Attermey’s Address Attormey’s Telephone No.:
Attormey’s Sigmature: Drate: ! !
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American Minfag Clsints Service " e
ST A BEAHE, LT Total Disability Benefits A Hmpﬂuﬂlﬂmmﬁﬁﬂlm

Birmingham, AL 352560968

PLEASE REVIEW THE INSTRUCTIONS AND COMPLETE ALL AELDS BELOW

Plieerse be advied et sny person desiing comsidemfion mest e

*  Been swarded e sum of % in prior pemanent partinl deshiity sweeds;

*  Suffered n sngle ocoupatonal inury or diserse: whch ==l in 8 firding by Amencan Mining Clsims Service el s medical impsiment of 5 exs; o hree

*  Sushnined o 35% shrkriory dmabiity.
Hlofthe i L d in i npplication for benefb = ) ty ajudicarie the: Faiure I complete ol quesiions on this applicaion mey cuse
Mﬁrﬂpﬂhqﬁbm Mmﬂp@tbh&nhhhmﬁmﬂnﬂrﬂbmﬂuﬂﬂhmﬁ
complelz information.

sy compleion, plesese forwesd fhis spplicaion for benefils ond oy =upporfing evidence fo:
American Mining Clalme Service, P.O. Box 650368, Birmingham, AL 35266-05688

‘Socel Secusty Mumber

Dk of Birth

Wio=A Fieger ek of Infary

‘Courty of Resenae

7 Preseni Employmert Slmu=: ] Employed [ Unemployed [ Empioyed (] Of D i by (R
o e e )
: . [ SefFunded Disie Frereefie: Shved: i I
- hm;lzmm Ov= T ﬂu:kqld:q:‘i_f
- i i
E mhﬂﬂﬂmrﬂiﬂd}uﬁbﬂhhﬂ:ﬂuﬂuﬁ@@' e
5 Drmet i [ Ddyoucorbite? [T¥es [k
E Ormet ! ! Dl you corbibue?  [d¥ex b
~ W & brere o perding civi achion in any of your AMGE gl Hiat Fers been bemg or on your bereil? = [T Fy= peeecid ooy
7. Demerdeni Infioerrerbion: Piesse =t ol desendant miommetion below.

5 Deperdent Siocal Eecurky Mumber Dt o Birth Rielaborshic.
&
:
-
=3 & Piesse il sl Smesican Wiring Clsims Senvice g and sny impei st ey hsve been swered fiinch sdiiorel mages 5
E Claim Nurber PPD% D of Iy Eoche Prarifs]
E
&
&
&
W
]
&

4, Lizd all dessbify chsimz you heve fled with ohes sl or federel agences (noude Socnl Securly, velerr's and wokers' ompenadion Fum cbher sizle=). Arach addiiorel
Eencfts,

peges m nepsry. Plese inchude = copy of e decion gening

1|].L'utu1]'rnn-)fh:hhlmﬁrnirid1plhuﬂuzﬂHﬁhhﬂﬁpﬂhﬂ&hmaﬁmuﬂhﬁiﬂ:mﬁdﬂhﬁgm
iirics or hozpials that beatesd pou. Msch sddifonsl pages = neceszary.

45



15.5mm:-um:ﬁmemn:_=-rummmmmmmmm,muumunmmumu
of atendence and 2zt dapres sbnired.

Ernos] Hems Loxcafen Ereamn Piaizz Afenided (el —
16D youeeretee 25207 [Jves  [Obio 1 yes, dete of compietion: I '
7. Hewe you served inhe miliny? [J¥es [ Fyes, deies of senice  From ] i £ i ]
16 I ye, piemse: [kt the spec] onc®, the: highe=i sk atinined and oy special duties or treining received.
Eronce Highe=t Fask Afzined Traring. Duges

| cerifly The siwiements and asswes se1iom Is hi document are e and| comect in e best of my inowledge. | am swees T law, generelly, Chapiers 23 and 61 of he W
‘Code, and spediically, § 0%3 241, mmmpumurlmmumummnwmmmumtumuum
sxquesied by Amenican kining Claims Bervice. 1ac Code s B ard wi
muumuwuhmmwumlnxmmnmuumuumm

Signature Date I i
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Form OIC-WC-2 West Virginia Workers’' Compensation
Employers’ Report of Occupational Injury or Disease

PLEASE FRINT OF. TYFE

Section I Employer Information
Tnsurer: | Third-Party Administratar:
Emplover's Name: I Wature of Business: I FEINM:

Address:

City: | State: | Fip: | Telephene- { ]
Section IT Employee Information
Name: (Last): (First): (ML) Occupation/Job Ttle:
Address: Telephone: | 1

City: | State: | Fip: Social Secarity No.: - -
Dateof Birth: | | [ese: DOm OF Marital Status:
Injured Emploves is (check all that apply):  [] Full Time  [] PartTime [] Vebmteer | Employee’s Occupation/Job Title:
[ OwnerTarner [ Officer [ Betired -Date Retired- /[
Date of Injury or Last Expesare: ____J/____/ Time: Oae Qpm Witnesses in Injury:
Date Emplover Notified ﬂlu]m]r Supervisor to whom Injury er Disease
orDiseasez _ [ [ Reported:
If Injury was Fatal, Indicate Date of Death: [/
Did Injury Ocour en Employer’s Property? [JYes [JNo  Address or bocation where injury
ocommed:

What was the Employee Deing when Injury Occarred (Joading truck, walking down stairs, eic.):

How did the Injury or Disease Owoar (be specific; mchide tme that employes bepan wark on the date of mjury, amy equipment. tosls, substances or
objects connected to the injury; attach additional sheet if necessary):

Natore of Injury or Disease (out, bruise, stain, et )

Body Fari(s) Injured:

Are You Aware of, er Dio You Suspect, a Prier Injury to this Bady Part? OYes [O¥e

Do You Have Reason to Question this Injury? OYes [OWe (I “ves." attacha specific explanation to this form).

Location of Initial Treatment: Emergency Boom? [ ] Yes [ No  Hospitalized? [ ] Yes []Mo |
Section IV Wage and Lozt Time Information

Diate Hired: f r Last Day Worked After Occupational Injury or Disease: |

Number of Work Days Lost: Date of Returnto Work: __________ | Hoars Worked per Week:

Is Light Duty Available? [JYes [JNo Wage on Date of Injury: § pr Jbow [Jday [Jwesk [Jmomnth

Are Wages Being Paid to Injured Employee | I Employee has Returned to Work, is it Alternative or Modified Work? [JVes [JNo
During Disahility? OY= [¥eo If “yes,” indirate coment wage: $ par OQhowr Odiy OJwesk [ month
Diaily rate of pay on the date of injury: 5 and best quarter wages of preceding four quarters §

I certfy the statements and answers et forth in this section are e and comect to the best of my knowledee I am aware the law, specifically West
Vigmia Code §61-3-24e, provides for severe penalties if I knowingly centify a false report or statement and'or withhold a matenal fact regarding amy
information requested. I acknowledge the provisions of the aforementioned code and the severs penalties for knowingly with frandolent intent aiding or
abefting anyone in SeCUning or attempiing to secure benefits to which be or she is not entitled

Print Name: Title:

Signatare: Diafe:
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,djq MCS Employer's Report of Cisim n.pbe:mi

Amerigan Winfog Cialms Service anupatipna| Disease Team Azzig
WEST YIRGINIA UNIT Keos:

PRIOR TO COMPLETING THIS FORM YOU MUST READ THE INSTRUCTIONS OM THE BACK OF THIS FORM.

| hanee: besen ivformesd of my resporsibifies under WY Wosker' Compensation Lew snd agres in sbide by such in the sdminisbetion of s=rices provided by Amenicn Minng
Claims Service_ | am sware the lrw provides for severe penaliies for providing fabe sisbements or information.

Initials of Employer Representative:

1.0IC policy umber: FEIM or 32N:

2 | strial code: Phane number:

3. Hame of employer = f=bed with & mencan Mining Claims Senice
Addre=m of employer:

ity | county Shne- Fip Code:
4. Employes 558 Do of |axt expomare:
5. Employes name: Winritsl sirriu:

Jai el dencriphion: Teiephone:
E. Addres of employee:

City: Courty. Stk Zip Code:
7. Emplover daie of birk: i Sex [] Mok [] Femnsle
. Employes is jcheck il sk appiy}:

[]_Crumeripert guner L] Fubdime [ Pt fime

[ Officer [ oluneer [] Lemsed iF bemsed employes. compiede B, 5b, and 5.

Ga. ame= and policy number of lensing company:
3h. Name snd policy number of chenk employer:
8c_ Db the employes was fiet sxsigned bo fe dient employer: i i

9. F owner, parf owner, or officer, are wages inchuded on wa porty? O Yes 0O ke
10. Darl= employes was first employed by you? ! I

1. ln this employes =il employed by you? [ Yes [ Mo Wrol,indicate last date of employment:. |/

12. W thim employes while employed by you, exzazed o the hazmwds of his disea=s for 60 confinuous dere? O] Yes [ Mo

13. Indical= in the space below all amplo; with you. Show begin dale end dele, location and job e,
Begin daiz End dsie Job flefocstion Begindeiz End dai= Job liflefocation

ALL INFORMATION MUST BE COMPLETED

-
b
[ i

14, Daily mi= of pay on the dete of last esposue: §

15. F s =mpioye oty ri= § Hours per week (35 or less):
16. Did mleged expomre oomur on employer's property” [ Yes [JNo  Addrexz where slleged exposure ocurred:

17. Nature, body paré and bype of doease:
17 Mafure:

17b. Body purk:
17c. Type of dizease:
18. Dtz disemse wes frsbdisgrozed [/ By whorr? Phors
10, e on mampe of e suspect & peevious daim fled for fis disepes? [J¥es [k

[ ye=, plesse provide fhe daim number.
H). Has b= work st been basied for employes expasure o i contsminants or nome? Ove: Oke

¥ ye=, plemse provide results ard defes of besting.
| certify the sisbements snd anssers s=t forth in this sechion s bue snd comect o the best of my inowledae. | am swere bhe e, specifically § 61-3-24=_ provides for severe
peralies § | krowingly cestify & false repod or shviement andior withhold & matenl fsd regamding sny informa@ion rquestsd by AMCS _ | sanosiedge the provisions of
the sfoemeniioned code and the sewene penaties for knowing by with feudulent ke b sid or abet anpone n s=@ng or skempling to secure benefis in which e or she =
not enilied. Signature: Date: I I
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AM CS Employers’ Report of SE—

; oo Mg Clains Sen
‘:F.II'EFFIEEH Miring Claims Service O[:[:upalmnal “?DBTM
Pneumoconiosis Birmingham, A 35266-0968
WEST YWIRGIMNIA UNIT
1. Claimaré= Full Mame [Fist, Middie, Lx=l) 2 Socisl Securty Number 3L Eex 4. Clnim Mumiser For office use only)
[ M
[ Female
4. Clsimangs Compleie Mailing Address [Sheel or .0, Box, Ciy, Coundy, Sinle, Fip Code) 5. Claimant= D of Birks (MonB Dy, Yiesr]
. Employer's Complels Narme 7. Employer's phone number & Employers FEN
9. Employer's Complele Addre=. (Sheet or P10 Biox, Cily, Coundy, Sinke, Zip Code) 10. Emplayer's BrickSirest Foiicy Number
11. Do claiment begar working [Morth! Deyiear) 12 |z caimant =l working foryou? [ Yes [ Mo Fnct, dele cemed and reaser

13, '"While employed by you, wes the dsimant ever polenfislly sxposed o e heomnds of occupstionsl preumoconinsis for s confnuous: pesiod of 50 day=?
e 1 Mo

14. Do you quesian b deimants aleged dssbifty? [] Yes [] Mo Hyes, plense provide complets detzits {sfinch nddfionsl shess F recessary).

15, Whet work wes raguisely pasmmed by e claimant?

R TY PE.

V6. Bamed on fhe alieged lnst deie of exposure, st e exnct locafion where the: deimant laes worked

-
]
w
o
&
<
W
=l
B

Workste City, Town or \illage ke County
17. Ham e claimant Sled for any price Workers' Comperssiion benefte while smployed by you? ] Yem [ Mo Fyes, plesss peovide bhe following:
Claim Mumiber Irvpsirment % Disie of by Tyge of Claim and inired Body Part(2)

18 Cnimant's Employment Hislory - Start with the most recent posifion or current posifion if sill employed). List every po sifion fhe daimant has held wih pour company = well
3 i o other employment of which you are mesre. List bresios in employment. Plesrse use & mondhidayfyear format for ol defies. (Sfinch addiional sheeks § necesary.

Fram Ta Company Location or Woresie Ciy and Sisie Oepartment Jobs Tille
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B35 Page 2

19. Plenze give the dabes of any unemployment or layoff. Plemse uze & monthidey'yenr fomet for oll dates. |Stisch sddiiona| sheets T recemany)

From To ‘Company Reason for Unemployment or Lapof

20 Whest wa tee clsimrars daily pabe of ey o the dafie of last employmant
[Cr the: sk e appicaion was fled § employes i =il working]? $_ ey

M. What were e foinl ssmings of e daimant dusing the pror four full quarters from the alleged defe of exposure:

Tirvee Pericd Grrne Winges

Mcest Recent Full Quader

-
=
=
H
]
-
o
-
-
¥
[

Prior Cusrier

Prioe Qusrber

Prior Quarber

Aty persan of fim, or e officer of any corporation, wha knowingly and willfully makes a false repori or statement under oath, afidavit or cerification respecing
any information required b be provided under this chapter, shall be guilty of a felany and, upon conviction theseof, shall be fined not less than §41,000 RoF more:
Tian §10,000 or confined in the peniteniary for a dednile i8mm of Imprisanment of nof less than one year nor mone Tan three years of both,

Kame of Employer or Employer's Representatiee Tk Phone Kumber [t

Fiztum compleded form bo: American Mining Claims Senvice, P.0. Box 560968, Birringham, AL J5285-0988. Fyou have any quesions regerding i form, please contct
Arreerican Mining Claima Serice o 1388623, 4456,
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West Virginia Workers” Compensation
Application for Fatal Dependents® Benefits

In all ciakms for compensation, except occupational preumoconiosts of other occupational diseases, the application and proofs of dependency In fatal cases
must be Mied wiin sl months Som and afer the employes’s date of death. In occupational preumoconiosls clalms, the appilcation for compensation and
proafs of dependency In tatal cases must be Mied by the dependents of the employes within bwD years Som and aker the empioyes’s dealh. In occupational
fisease clalms other than occupational preumoconiosks, the application Sor compansation and af In fatal cases must be flied by the

Form OIC-WC-201

dependents of the em) within one year from and after the emgioyes’s death. NOTE: THESE TIMES FOR FILING ARE A CONDTION THAT MUST BE

MET OR THE RIGHT TO COMPEMSATION WILL BE FOREVER BARRED.

Section I Deceased Employee Information

Employes: Employer:

Address: Address:

City, State, Zip: City, State, Zip:

Social Security No: - - Diate of Injury: ! !

Drate of Death: ! ! Drate of Birth: ! !

Section IT EReason for Filing Claim

L hereby apply for fatal dependents" benefits. Ay relation to the deceased is:
(Mama of Applicasd)

Death resulied from: O Occopational Injury [ Occupational Disease

Name, Address of Employer: Dates Worked:

Name, Address of Employer: Dates Worked:

Explain how thic injury or disease, suffered in and resulting from employment, was a contributing facter to this death. (If sdditional space is
needed, complete this statement on a separate piece of paper).

Section 1T

Dependents’ Information — Please See Instructions on the Back of This Form

TOBE COMPLETED BY SURVIVING SPOUSE:

Current Address (Include City, State, Zip):

Social Security No.: - -

‘What was your name before marriage to the deceased?

Diate and Place of Marriage: I I

Diate and Place of Birth: ! ! Diriwer's License Number and State of Ixsnamce:
Did you live with the deceased from the date of marriage to the date of death? [JVes Oke

If no, please explain:

Was the deceased ever previowsly married? [ Ves O ¥e

If yes, how was the marriage dissolved:

‘Were vou actually dependent on the earmings of the deceased at the date of death? [ Yes Oko

‘Were vou prezmant with fhe deceased’s child at fhe time of death? [ Yes [JNWo I yes, provide expected birth date:

! !

FLEASE IDENTIFY ALL SUREVIVING DEFENDENT CHILDEEN - TO BE COMFPLETED EY SURVIVING SPOUSE OF GUARDIAN:

Name

Social Security No

Date of Birth

Full Time Stndent Driver’s License No_ and State

18-25 or Dizabled?

- - I

!

- - I

- - I

- - I

= =

Pigase nofes Fukﬂmmmmmmmﬂﬁ
DU must provide medical evidence. If an naent

¥
On reverse side and explain. PJSDF‘EEETHMIH' In e

MLEST COmp
chilidren are
5pace provided aoove.

lete a student contract nlmmmmeﬂm I you hawve an irvalld child
mtlnmmmﬂa’emmnmnﬂymmwmngm 522 Inslnictions
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FLEASE IDENTIFY ALL SUEVIVING DEFENDENTS OTHER. THAN A SPOUSE OF. CHILD (SIBLINGS, PARENTS, GRANDPARENTS, ETC ):

Name Social Secarity No. Drate of Birth Diriver’s License No. Relationship te Medical Evidence of
and State Deceased Invalidizm Enclosed?

Are you aware of amy other surviving dependents? If so, please provide as moch information as possible abount them-

‘Were vou folly dependent upon the earnings of the deceased at the date of death? [ Yes O %o
If yes, provide documentation of dependency (Le., tax refurns, proof of health insurance, trostee accomnts, efc.)

‘Were vou partially dependent upon the earnings of the deceased at the date of death? [JYes [INo

Did you reside in the same howsehold as the deceased at the date of death™ [ Yes O Mo
If no, provide corrent address

What weeldy amoant was contributed bo your support by the deceased at the date of death™ §

‘Were vou incapable of self-support? []Yes [ O
If yes, why?

Orther Income: List all amounts and soarces and provide documentation:

Siemature of Applicant: Telephone Number: | ) -

Sigmature of Witmess Siemature of Witmess:

Sworn and sobscribed before me, the undersigned anthority, on the dary of .

Officer Taking Acknowledzment: Date: My Commission Expires:
INSTRUCTIONS

IMPORTANT: To avold delay In conskienng your cialm, be sure to answer all questions that apply and attach the appropriate cemficates and documents io
your application. Please nate that Me form must be notarzed.

Ceriified coples of the following documents must be submitied where applicabie:

Death Cestificate Autnpsy Repart Mamiage Ceriificate Divorce Decree Birth Cartificate

A ceriified copy of the deah cerficate showing the cause of death must be submilied. If an aulnpsy was performed, a compiete copy of the autopsy report
must be submitted.

A cartified copy of the mamage certicate must be flied. IT efther the surving m&mme decaased Employes Was previously marmed and dvoncad, a
certified copy of the divarce must be submitied. If the former mamage dssohved by death, a cartifiad copy of the dealh cerfiicate must be submited.

If surviwing chiidren are to recelve benefits, a birth certificate must be submitted for sunviving children under 18 years of age. Children under 25 years of age
attending school full-ime may qualily for benefits If 3 stalement vertying their attendance s sent to your Insurance carmer by the registrar of an acoredited
‘sehool

It dependent chikdren are living In a diferent howsehokd from that of the deceased, Information must be submitied Including thelr name, date of birth, Social

Securtty number, driver's license numbar (f applicabile), addness and the dependency cremstances invoived. Thelr legal guarian must file an application on
behaif of Such children and must INcude 3 copy of Me guardansiip appointment.

Bencits must be paid for an Invalld child If appropriata medical Infonmation s Tiled that proves Mat the child 1S an Invaid,

Other depandents (parents, grandpanents, siings, eic.) must sUDME proof of depandency, In aMdavit anm, Wi their applcaton for compansation.
Inchvidusis having knowledge that the applicants were dependant upon the samings of the deceased for SUPpo, and descrbing the amount of contr
anid e dates and methods of contibution should make 3Mdavis. Also, 3 stalement must be filed by e applicant explaining 3l e amounts and SoUrcss of
Diher Income.

Services Inwolce must be compieted to apply for fumeral expenses. You may request a printed form by caling the number Esied beliow.

If you have any questions or need ascistance with this fom, please contact the empioyer that you belleve s responsinia for the occupational Injury or
ocoupational disease that conbributed In any materal degres io the decedent's death or that employer's camer. You may also call the OIC at 353-879-0842
for asskstance.

R 1711
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Form OIC-WC-202 West Virginia Workers” Compensation
Application for 104 Weeks Dependents® Benefits

In ail ciaims for compensation, except occupational pneumoconiosts of other occupational dseases, the application and proofs of dependency In fatal cases
must be Mied wilhin sl morths Som and afer the employee’s date of death. In occupational pneumoconios!s cialms, the appilcation for compensation and
proafs of dependency In ttal cases must be fied by the dependents of the employes within two years Som and afer the employee’s death. In pecupational
disease claims other than occupational preunoconiosts, the application for comparsation and proofs of dependency In fatal cases must be flied by the
dependents of the employes within one year from and after the employes's death. NOTE: THESE TIMES FOR FILING ARE A CONMDITION THAT MUST BE
MET OR THE RIGHT TO COMPEMNSATION WILL BE FOREVER BARRED.

Section I Deceazed Employee Information

Employee: Employer:

Address: Address:

City, State, Zip: City, State, Zip:

Social Security No: - - Diaie of Injury: ! !

Thate of Death: ! ! Diate of Birth: ! I

L hereby apply for fatal dependents" benefits. Ay relation to the deceased is:
(Mama of Applicasd)

Please provide claim number, if applicable:

Section IT Dependents’ Information — Please See Instructions on the Back of This Form

TOBE COMPLETED BY SURVIVING SPOUSE:

Current Address (Include City, State, Zip): Social Security No.:

What was your name before marriage to the deceased? Diate and Place of Marriage: ! !

Date and Flace of Birth: ! ! Driver's License Number and State of Issnamce:

Did vou live with the deceased from ithe date of marriage to the date of death? [ Ves e
If no, please explain:

Was the deceased ever previowsly married? [ Yes O%a
i yes, how was the marriage dissolved:

‘Were you actually dependent on the earmings of the deceased at the date of death? [JVes O%e

‘Were you pregnant with the deceased’s child at fhe time of death? [[]Yes [Mo If yves, provide expected birth date: ! )
FLEASE IDENTIFY ALL SUBEVIVING DEFENDENT CHILDEEN - TO BE COMFPLETED EY SURVIVING SPOUSE OR GUARDIAN:
Name Social Security No. Date of Birth Fuoll Time Sindent Driver’s License No. and State | 15-25 or Dizabled?

- - ! !

- - f

!
- - ! !
- - ! !

Please note: Full-ime students between the ages of 18 and 25 must compilete a student comiradt appilcation o recalve benefls. If you have an imalld child
you must provide medical evidence. If any surviving dependent children are not In the Immediate care and cusiody of the sundving SpOUSE, 582 INSTCions
O Meverse Bide and explain. Also, piease list those children In e space provided above.

R 1711
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PLEASE IDENTIFY ALL SURVIVING DEFENDENTS OTHEE. THAN A SPOUSE OF. CHILD (SIBLINGS, PARENTS, CRANDFARENTS, ETC )

Name Social Securify No Date of Birth Diriver's License No. Eelationship to Medical Evidence of
and State Deeceased Invalidizm Enclosed?

Are you aware of any other surviving dependents? If so, please provide as moch information a5 possible abount them-

‘Were you fully dependent upon the earnings of the deceased at the date of death? [J Yes O %e
If yes, provide documentation of dependency (Le., tax refurns, proof of health imsurance, trostee accounts, eic.)

‘Were vou partially dependent upon the earnings of the deceased at the date of death? [ Yec ONa

Did vou reside in the same honsehold a5 the deceased at the date of death? [ Yes O wo
If no, provide current address:

What weeldy amount was contribuied to your support by the deceased at the date of death™ §

‘Were vou incapable of selfsupport? [J Yes O%e
If yes, why?

Oriher Income: List all amounts and soarces and provide deoumentation:

Sigmature of Applicant: Telephone Number: | ) -

Sigmature of Witmess Signature of Winess:

Swarn and subscribed before me, the undersigned authority, on the dary of

Offficer Taking Acknowledgment: Date: My Commission Expires:
INSTRUCTIONS

IMPORTANT: To avold delay in consldering your clalm, be sure to answer all questions that apply and attach the appropiiate certificates and documents o
your application. Please note that e form must be notartzed.

Certified coples of the Sollowing documents must be submitied whese apgik:abie:
Death Certmcaie Autopsy Repart Marage Cerificate Divorce Decree Birth Ceriticats
A cartfed copy of he deaih ceiicat showing te cause of deaih must be sLOMIed. If 3N auopsy was performed, a comgiete Copy of the utopey report

A carified copy of the mamage certificate muest be fled. If elther the surviving spowse or the deceased employee was previously marted and dvonced, a
ceriified copy of the divorce decres must be submitted. If the formes marags dssoved by death, a cerffied copy of the death cerflcate must be submitted.

I surviving chidren are o recelve bensfi, 3 bt certficate must be submted for surviving chkiren under 15 years of age. Children under 25 years of
attending school full-ime may quality for benefits if 3 staiement ventying thelr atiendance |5 5ent o your NSWENCe camer oy e registan of an
SEhoD.

I dependent chikinan are lving In 3 diferent housahakd from that of the deceased, Infomation must be submitied Including thelr name, date of birh, Soci
Security nurmiber, driver's licefise numbar (f applicabile), ddress and the dependancy creumstances invoived. Thelr legal guartian must file an application on
beshialf of such children and must Include 3 copy of Se guardanship appoinment.

Benefs must be paid Tor an imalld child I appropaiate medical information s Tiied that proves Mat the child IS an Invalid.

Oer et (parents, grandparents, Sbings, efz) mst submit prof :-ruepenoen::,-,lnarruamnnn i ther aton for

having knowledge hat the appilcants ‘ﬁ;“ esamings of the deceased the amount of contribution
tnd e es shoakd make SMdavis. amnm-nmmnenmnymaa rnmcptalrung e amounts and sources of
Diher Income.

Services Inwolkce must be compieted to apply for funeral axpensas. You May request a printed form by caling he numbar ksied below.

If you have any questions or need assistance with this form, please contact the employer, eMployer's camier of third-party administrator that issued the
gecision granting the dececent 3 pemmanent total disabilty awarl. You may alse call the OIC at S58-870-3842 for assistance.

R 1711
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”"AM CS Physician's Report of e o

American Mining Glaims Service American Mining Cinims Sendce

Occupational Pneumoconiosis F.C. Box 560988
WEST YWIRGIMIA UHIT p Birmingham, AL 35266-0858
Cisimants Mame (Fest, Lidde, Last) AMCE Lse Only
Cismants Addemsz Err
iy, Sz, T oF
Deie of BFh (Mosks, Dy, Ve T e Oamge Soce Becarty Mamiter [
[ Femeie Eum

Dete of =t reimest o¢ enaminerson (Mo, Dey, Vear) Diagreess

I your opinion has ceimant cosbecied scouperionsl preumoconinseT [ ves O ks

How e heas claimesl been suffesing from e diseese of orizge?

Hee e cimimasts capschy for wok be=s mpeieed by ocrupaionsl preumaconizi? L Yes [

=3, 1o whek exieni?

- Haz e caimant saer mad
Yez Mo Ceiz Yz Ha Date
Praumzrls O O Argra Feclza O O
ey O O Comnery Docusion O O
hshma O O Fheumedic Hems Diemse O O
Tuberoiiczk O O Corgasive Heast Fakee O O
Arert |} |}

O smsous Bremes [ ves One Deie and descete
Barpey [ Wes [m= e ared dasostes
Boogests [1ves [ Deie and descepe
Fr— prmrpra—
HEs e Szutm of e caimant ben evaminsd b tabewie baciiz? L ves s

s, by wham?

Whatl e T

Finding=7

Witese are e ol rezoe el
rmgeummqm-mmnﬁ e I
Hes ciaimant perticipaied in any OF Testmest peogram? [ Yes [m[r
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Hewe T-pays been mede of the celmants bngs? L Yes L1 i

Righiusg [ ¥es Im[] Lefilung [ ]Ves I Fyes o eifver, piense arcawer beiow.

Hoepitsl or Cocior Deie: ‘Where Flled Fmdlg=

Hewe paimossry Tanciioe wisdies, biood pas studies or oiher periinest cinkosl exsmisgions bees performed? e Ora Fpes, piense srewer beiow.

Ho=pitsl or Docior Do ‘Where Fllsdl Fisding=

e Bpundr [ osmal [ supprezsed [ Fomie Clrameszing

Hemst  [Eipod Pressuss:

Boures: [ Homa O abnomesl

Firding=:

‘Diser significant phy=ical sbeommaiiles:

(NN (RN (TN (U (O
i
i
ol |7
g q
!l’
g
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Workers' Compensation
Diagnosis Update

Return completed application to the Third-Party Administrator
American Mining Claims Service
PO Box 660988
Birmingham, AL 35266-0983

Imstractions: This firm is intended for use by the physician of record to update appropriste dizpnostic information
Complete claimant and physician information.  List ICD9-CM codes in order of severity with comesponding
descriptions. Show climical findings upon which the diagnosis is based Sign and date the form and mail to

American E ing Claims Service, the third-party administrator.
1. Claimant Name 2. Claim Number 3. Sodal Security Mumber | 4. Date of Injury
5. Treating Physician Mame and Address 4. ICDA-CM Diagnosis Momerical Code(s)
1. Primary:
2. Secomdary:
3. Secomdary:
4. Secomdary:
7. Physician’s FEIN:

9. Provide climical findings on which current dispmasis is based and adwvise how the present condition relates to the
compensable mjury.

10. Physician Signaturs 11. Date
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OFFICE OF JUDGES

REQUEST FOR ORDER COMPELLING EMPLOYER'S
INSURANCE CARRIER TO ACT UPON CLAIM

CLAIMANT'S NAME: SN _ - -
DOl:

SUBMITTED BY: Cl#

CLAIMANT'S ADDRESS:

CLAIMANT'S PHONE:

EMPLOYER:

EMPLOYER ADDRESS:

EMPLOYER'S CARRIER:

WHAT HAVE YOU ASKED EMPLOYER TO DO?

Initial Ruling on New Claim Filed

Rule on Reopening Request

Arrange for Permanent Partial Disability Evaluation
Authorize Treatment

Supply Copy of Claim Records

Enter Award Based upon Doctor's Report
Reimburse for Travel Expenses

COther (briefly state what you asked for)

goooooog

DATE ¥OU MADE REQUEST TO,
OR FILED CLAIM WITH, EMPLOYER:

NAME AND ADDRESS TO WHOM YOU
SENT OR SUBMITTED REQUEST:

CC:
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WEST VIRGINIA WORKERS” COMPENSATION OFFICE OF IUDGES

DOCUMENT SUBMISSION FORM

CLAIMANT: EMPLOYER(S):
ICN: CCM:
DOIDLE

SUBMITTED BY: REPRESENTING:
REFEREMNCE: ORDER DATE(S)

SHORT DESCRIFTION OF ORDER(S)

PLEASE SELECT ONE OF THE FOLLOWING CATEGORIES ATTACH ONLY (1) DOCUMENT PER FORM

 proOTEST |:|LATEPHGTEFI’ D"*nmmrm PROTEST [PREVIOUSLY DENIED)
{_) EVIDENCE: AUTHOR: D“nﬁsumrrnzo EVIDENCE (PREVIOUSLY DENIED)
DATE OF REPORT:

D NOTICE OF RELEVANT DOCUMENT(S)* (EVIDENCE PREVIOUSLY SUBMITTED ON PRICR PROTEST IN SAME CLAIM)
D ARGUMENT IN LIEU OF EVIDENCE [MUST BE FILED WITHIN PROTESTING PARTH'S TIME FRAME)

C‘ CLOSING ARGUMENTfCASE SUMMATION (MAY BE FILED WITHIN 10 DAYS OF TFO EXPIRATION)
D NOTICE OF APPEARANCE
{_) MOTION [ ]***RESUBMITTED MOTION (preEVviousLY DENIED)
A} EXTENSION OF TIME FRAME
B) PROTEST[S) WITHDRAWAL
C) MISCELLANEDUS MOTION
D) susmIT
E} HEARING CONTINUAMNCE
F} HEARING REQUEST

I [

s S—

DATE: SIGMNATURE:

**THIS FORM SHOULD BE SUBMITTED IN ADDITION TO YOUR REGULAR CORRESPONDENCE LETTER THAT ACCOMPANIES YOUR SUBMISSIONS OF
DOCUMENTS. THIS FORM IS BEING USED TO ASSIST IN THE EDMS INDEXING PROCESS.
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OFFICE OF JUDGES

REQUEST FOR AWARD OF CLAIMANT’S

ATTORNEY FEES and EXPENSES
WV Code §23-2C-21(c)

CLAIMANT'S NAME:

SSN: - - DOl
Cl# 00.J Case ID#
EMPLOYER:

DATE OF CLAIM ADMINISTRATOR'S
“UNREASONABLE"” ORDER:

REVERSED BY: DATE REVERSED:

0 Oiffice of Judges
[0 Board of Review (attach decision)
O Supreme Court (attach mandate)

Submitted by (please print):

Bar IDs#

Address:

Date Form Submitted:

CccC:
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PETITION for STAY of PAYMENT
of ALJ DECISION

(File with Office of Judges, at One Players Club Dr., Charleston WV 25311 or P.O. Box 2233, Charleston W\
25328)

Claimant Name: 00.J Case ID#
ALJ NAME: Decision Date:
Award Made:

ATTACH ARGUMENTS FOR OR AGAINST GRANTING
STAY TO THIS FORM

Submitted by: Date:

(print name)

Representing: [] Carrier
[1 Employer
[] Claimant

| verify that a copy of this form and any attachments was submitted in
person or by U.S. mail to the opposing side or their counsel on this same
date.

Signed:

Cc:
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BOR-1
Bevised 32106
NOTICE OF APPEAL TO THE
WORKERS COMPENSATION BOARD OF REVIEW

O0J ID:#
CARRIER D
Claim No.
55N No.

Case Style

¥5.

Appellant: Claimant Employer Insurance Commission (Please circle)

The appellant appeals from the final ALJ Decision enclosed dated

For OP claims in which the appeal relates to the non-medical issue, an appeal may be
filed if the claim was rejected or if the permanent parial disability issue is final by claims
administrator order that was not protested or by ALJ Decision. Include the following:
ALJs non-medical Decision enclosed dated i

Final permanent partial disability order enclosed dated

Date
Appellant
Address
Counsel
Address

A copy of the relevant Decigion(s) must be enclosed (not stapled).

MOTE: One (1) copy of this or a similar form of notice must be filed with the Workers®
Compenszation Board of Review within thirty (30) days of receipt of notice of the ALJ Decision or
in any event within sixty (60) days of the date of the ALJ Decision, regardless of nofice. You do
not need to submit a copy of the Motice of Appeal to the O0J. Copies must be sent to all
parties/attomeys.

Mail to: Workers' Compensation Board of Review

P. O. Box 2628
Charleston, WV 25329-2628
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Arrennix B — RevisEp Ruves oF ApPELLATE PROCEDURE

WORFERS' COMPENSATION APFEALS DOCKETING STATEMENT

Complese Case Title: Fred Finisions v. Bamey Rubtle

Petitioner: Fred Fintsions Becpondent: Bamey Rusbis

Counsel: Fred Coumsel:

Claim No.: 108405452243 Board of Beview Mo 12818123123
Date of Injury/Last Exposure; 128200 Drate Claim Filed: 1212004

Diate and Buling of the Office of Fodzes:
Diate and Buling of the Board of Review:
Issue and Felief requested on Appeal:

CLATMANT INFORMA TION

Claimant's Mame:

Mature of Injury:
Age Is the Claimant still working” BYes [OMNo. Ifyes, where:
Oooupation: No. of Years:

Was the claim found to be compencable? WYes [OMo If yes, order date:

Total amount of prior PPD awards: (add dates of orders on separate page)

Finding of the PTD Review Board:

List all compencable conditions under this claim momber:
(Artach a separate sheet if necessary)
Are there soy related petiions ourrently pending or previously considered by the Supreme Court?

OYes Mo
(I yes, cite the case name docket number and the manner in which it is related on 3 separate sheet )

Are there amy related petitions cumently pending below? OYes HENo
{If yes, cite the case name tribunal and the manner in which it is related on 2 separate sheat )

If an appealing party is a corporation an extra sheet nost list the names of parent corporations and the name
of amy public company that owns ten percent or more of the corporation's stock. If this section is not
applicable, please so indicate below_

O The corporation who is a party to this appeal does not have a parent corporation and no pablicly held
Company owns ten percent or more of the corporation’s stock.

Do you know of any resson why one or more of the Supreme Court Fostices should be disqualified from
this case? OYes ONo

If so, set forth the basis on an extra sheet. Providing the information required in this section does not
relieve a party from the obligation to file 3 motion for disqualification in sccordance with Bule 33
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Here are the citations for some important court decisions.

Gill v. City of Charleston, 236 W. Va. 737, 783 S.E.2d 857 (2016)

SWVA, Inc. v. Birch, 237 W. Va. 393, 787 S.E.2d 664 (2016)

Hale v. W. Virginia Olffice of Ins. Com'r, 228 W. Va. 781, 724 S.E.2d 752 (2012)

Bowers v. W. Virginia Office of Ins. Com'r, 224 W. Va. 398, 686 S.E.2d 49 (2009)

Simpson v. W. Virginia Office of Ins. Com'r, 223 W. Va. 495, 678 S.E.2d 1 (2009)

Pioneer Pipe, Inc. v. Swain, 237 W. Va. 722, 791 S.E.2d 168 (2016)

Pennington v. West Virginia Olffice of the Insurance Commissioner, No. 17-1060, 17-1061, 17-
1063, 17-1123,  W.Va. ,SE.2d (Filed November 2, 2018)
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