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Preface 

This Alternative Dispute Resolution (ADR) resource has been developed by the West 

Virginia State Bar ADR Committee as part of an initiative to expand and update the West 

Virginia Young Lawyers Handbook.  During a recent review, the Young Lawyers Committee 

(YLC) discovered that the existing Handbook included a placeholder for mediation but lacked 

substantive content.  Recognizing the increasing importance of ADR in modern legal practice, 

the YLC committed to creating a robust, practical section on mediation and related processes. 

Over the course of two years, a dedicated team of approximately ten committee members 

collaborated to produce these materials with one clear goal in mind: to equip new lawyers with 

the foundational knowledge and skills necessary to effectively represent clients in mediation and 

other forms of ADR. These materials are designed specifically for inclusion in the West Virginia 

Young Lawyers Handbook.  

This work is the result of a nearly seamless collaboration between team members and 

through the various drafts and edits it has become difficult to attribute a particular section to an 

individual author. Each member of this team has devoted countless hours to the project and 

sincerely hope that young lawyers, and lawyers new to mediation, will find it useful. We 

welcome feedback from all users and hope that future committee members will continue the 

collaboration and update the materials on a regular basis.  

Purpose and Learning Objectives 

Upon reviewing these materials, a new lawyer will be able to: 

¶ Prepare for Mediation: Effectively prepare and present a case when it is referred to 

mediation by the court or entered into voluntarily, including assembling necessary 

documentation and understanding mediator expectations. 



   
 

2 
 

¶ Advise Clients Strategically: Help clients evaluate their best, worst, and most likely 

alternatives to a negotiated agreement before entering a dispute resolution process. 

¶ Understand Ethical Responsibilities: Comprehend the ethical duties owed to clients in 

the context of ADR and communicate the benefits and risks of various processes, 

including mediation, arbitration, early neutral evaluation, collaborative law, and 

restorative justice. 

¶ Apply ADR Across Practice Areas: Identify appropriate uses of ADR in various areas of 

law such as civil litigation, family law, education law, employment disputes, 

guardianship, and abuse and neglect matters. 

¶ Select Appropriate ADR Processes: Assist clients in choosing a suitable ADR method 

or facilitator based on the nature of the dispute. 

¶ Understand ADR Terminology: Gain familiarity with key vocabulary and concepts 

commonly used in ADR. 

By mastering these objectives, young lawyers will be better equipped to serve their 

clients, resolve disputes efficiently, and integrate ADR as a valuable tool in their legal practice.  

This guide is not intended as a substitute for formal mediation training for the new lawyer or 

engaging a mentorship with an attorney who has substantial experience advocating for clients in 

mediation.   

This project has been possible through the dedication and talents of the members of the 

sub-committee who include Deb Scudiere (chairman of ADR committee), Caleb David and 

Brenda Waugh (co-editors), Elliot Hicks, Edd McDevitt, Austin Lewis, Heather Jones and Jake 

Trombley.  
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Introduction 

      Most lawsuits—of every kind—resolve in mediation.  Today’s young lawyers practice for 

years without standing in front of a jury.  But that does not mean trial advocacy classes were a 

waste.  To effectively advocate for their clients in negotiations, lawyers must be able to look ahead 

to trial—predict how juries will react to evidence, determine ranges of damages, consider 

evidentiary objections, and know how to present arguments.  In other words, preparation for 

mediation often looks a lot like trial preparation.  And preparation is key to achieving optimal 

results for clients. 

This guide walks young lawyers through the steps to prepare for mediation.  It discusses 

what mediation is, the different types of mediation styles, and why it has become ubiquitous in the 

West Virginia legal system.  It explains how to set up a mediation, including who should be in 

attendance and how to select a mediator.  It provides the basics for mediation preparation—

discussions with clients, preparing mediation statements, and ensuring sufficient information is 

available for meaningful negotiations.  And it lays out how mediations are typically conducted, 

along with some tips from seasoned negotiators. 

      Every case is different, and every client is different.  This guide isn’t one size fits all.  But 

it should provide young lawyers with a baseline.  There’s no substitute for experience.  So, 

welcome to the practice of law.  In this profession, practice doesn’t make perfect.  But it does make 

lawyers better able to assist clients.  That’s what it’s all about. 

 



   
 

4 
 

An Overview of Mediation 

History, Definition, and Background 

Societies have relied on informal dispute resolution methods, such as mediation, since 

ancient times.  Examples are found in processes employed by indigenous people, ancient 

Chinese and Greek communities.  In the United States, colonial courts convened conventional 

processes, however, some report that lawyers acted within the process more as problem solvers 

than orators.  Modern dispute resolution was expanded to formally include arbitration and then 

mediation first in labor disputes.  In the 1960s, mediation became formally accepted.  It was 

codified in several state programs, and organizations were formed to support the work of 

mediators.  

In West Virginia, mediation in the courts is usually associated with Judge Robert 

Maxwell’s Federal Court in the 1980s, when he worked with the West Virginia State Bar to 

create and train a panel of mediators.  This initial project quickly took hold in federal, state and 

family courts.  State agencies also moved to adopt mediation to expedite resolutions.   

Mediation Defined 

Mediation is a voluntary, confidential, and collaborative process in which disputing 

parties work with a neutral and impartial third party to resolve their conflict.  The process is 

typically informal and flexible, allowing it to be tailored to the needs of the individuals involved.  

Unlike judges or arbitrators, mediators do not impose decisions; the parties retain complete 

control over the outcome.  Mediation often emphasizes a focus on underlying interests rather 

than positions, expanding the opportunity to resolve a dispute.  Mediation is widely used in legal, 

educational, workplace, community, and family settings 
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In 2021, approximately 3% of all cases filed in 

West Virginia (including criminal matters) went to trial.  

Of course, that means the other 97% of cases ended 

through dismissal, summary judgment, or settlement.  

Effective advocacy now includes effective negotiation 

before, during, and after mediation. The lawyer should 

understand the options, goals, expectations, and roles of 

the participants in mediation.  Only then can the lawyer 

work with their client to lay the foundation for a 

mediation process that will be most likely to help the 

client achieve their goals in the conflict resolution 

process.  By reviewing this section of the guide, the 

lawyer should be prepared to meet with the client (and 

opposing counsel) to answer questions to inform the 

initiation and development of the mediation process.   

The Benefits of Mediation to Resolve Legal Disputes 

Mediation offers many benefits over other forms 

of conflict resolution, particularly litigation.  They generally are grounded in the opportunities 

provided to the parties in retaining their decision-making authority. 

¶ Informality and Flexibility 

Mediation sessions are informal, lacking formal rules or witnesses.  They can be 

scheduled at the convenience of the parties and held in various locations, including online, in 

offices, or in other agreed-upon venues.  
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¶ Confidentiality 

Unlike most court proceedings, mediation is entirely confidential.  Details discussed 

during mediation are not disclosed publicly, and records are typically destroyed after the process 

concludes.  

¶ Efficiency and Cost-Effectiveness 

Mediation usually requires less time to complete than litigation, making it a faster option 

for dispute resolution.  Its informal nature also contributes to lower costs compared to traditional 

legal proceedings.  

¶ Control Over Outcomes 

Parties involved in mediation maintain control over the outcome and aspects of the 

process itself, including decisions about when and where mediations occur.  This autonomy 

allows for solutions that are mutually agreeable rather than leaving the parties’ fates to a judge or 

jury.  

¶ Preservation of Relationships 

Mediation often helps parties find ways to repair or prevent damage to relationships.  

Even when relationships end, mediation can facilitate a healthier separation. 

¶ Applicability to Complex Situations 

Mediation is effective even in complex business disputes.  It allows participants to break 

down legal problems into manageable sections, aiding in the evaluation of options and 

facilitating resolutions that might not be achievable through litigation.  

To learn more about the benefits of mediation, particularly as they compare to the benefits of 

other forms of alternative dispute resolution, read The Alternatives in Alternative Dispute 

Resolution located here: The Alternatives in Alternative Dispute Resolution. 

https://drive.google.com/file/d/1XAHMWgDWssSoYZfJso_j4HbGvxbG_f2D/view?usp=drive_link
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Part One:  Determining When and How to Mediate, Conferring with the 

Client about Mediation, Selecting the Mediator and Location for Mediation 
 
Background: The Case is Going to Settle—Now What? 

While mediation is a voluntary process in the sense that parties decide whether to make 

offers or demands, it’s nearly universally mandatory in West Virginia courts.  Most Judges today 

require mediation before a civil case goes to trial or before a final ruling in a family matter.  And 

it works.  According to a study in 2021, only 3% of all cases filed in West Virginia (including 

criminal matters) went to trial.  This is part of a national trend.  In 2015, of 21 states reporting 

civil case dispositions, Pennsylvania led all jurisdictions with 0.53% of cases concluding by jury 

trial.  Jeffrey Q. Smith & Grant R. MacQueen, Going, Going, But Not Quite Gone: Trials 

Continue To Decline In Federal And State Courts. Does It Matter? 101 Judicature 26 (Winter 

2017).  So, for most cases, ADR, including mediation, negotiation, or a settlement conference, 

will be the method by which the matter will be resolved.  

Lawyers should be cognizant of this modern legal development.  Veteran litigators 

prepare every case mindful that it may go to trial.  And they still should. With that preparation, 

the lawyer will be fully cognizant of both the clients’ goals and the strengths and weaknesses of 

the case.  But lawyers should be ready to present their cases at mediation.  Mediation is most 

likely to be the client’s opportunity to tell their story.  It’s most likely to be the lawyer’s 

opportunity to argue the case.  And it’s most likely to be where the case resolves. We will begin 

by outlining when to mediate.   

Legal Disputes Suitable for Mediation 

Most conflicts are suitable for mediation.  In West Virginia, nearly all civil cases and 

contested custody matters are required to be mediated before proceeding to trial.  In some 
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areas—such as human rights cases and medical negligence matters—mediation may even be 

required before a lawsuit is initiated.  There are very few exceptions to these general rules. 

Criminal matters: While restorative justice may offer an alternative dispute resolution 

process in criminal cases, particularly those involving juvenile offenders, conventional 

mediation—without additional protections for both the victim and the offender—is generally not 

appropriate. 

Matters involving public policy: In certain cases, a conflict may involve significant 

public policy issues that are not suitable for compromise or mediation.  For example, a party may 

seek a court ruling on an ambiguous statute or the enforcement of a constitutional right through 

an injunction, making judicial intervention necessary. 

Matters involving an unresolvable power imbalance: Some situations, such as 

equitable distribution cases involving a history of domestic violence, may present power 

imbalances that cannot be adequately addressed through mediation.  In such cases, it may be 

impossible to ensure that both parties can make free and uncoerced decisions, rendering 

mediation inappropriate. 

Attorneys should recognize that these situations are rare.  Before deciding to forgo 

mediation, counsel should consult with the opposing attorney and a prospective mediator to 

explore whether accommodations can be made to allow the parties to engage in this dispute 

resolution process. 

The Right Time to Mediate: Factors to Consider 

In making the decision to mediate, the question is not “if” but “when.”  Most courts refer 

civil cases to mediation in West Virginia, and, more often than not, mediation is included in the 

scheduling order issued after a civil case is filed.  The West Virginia Code requires that most 
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family cases involving custody disputes be ordered to participate in mediation.  However, 

lawyers should consider all timing options for mediation and should consult with the client 

regarding the risks and benefits of all dispute resolution processes available to resolve their legal 

conflict.  The options, risks, and benefits of mediating earlier or later in the litigation process 

include cost considerations, client goals and expectations, discovery that is needed (or the desire 

to avoid it), and deadlines.  More details on the paths to mediation, considerations concerning the 

timing of mediation, and a list of questions lawyers should consider when recommending that 

decision are available at the following link:  Pathways to Mediation.   

Mediation and the Litigated Case:  Timing to Ensure that the Lawyer Has Sufficient 

Information 

 
Effective lawyers ensure that they have full knowledge about the legal processes, including 

discovery and motions, prior to mediation, to maximize the potential for a mediation’s success. 

Although this is a broad principle, there are two (2) key factors: (1) what outstanding 

discovery has been requested, or what outstanding discovery is critical or would be helpful to 

complete  prior to a mediation; and (2) what outstanding motions and/or court rulings the parties 

want to be resolved prior to a mediation. 

A major barrier to mediation is uncertainty and lack of information.  If a key witness has 

not been deposed, such as a party or an expert, then mediation may be premature.  If it is strongly 

contested case, a party may simply cite the failure to depose the key witness as a reason for a lack 

of compromise. 

Regarding outstanding motions, if a party has a pending motion for summary judgment, or 

anticipates filing one, then such party is likely going to cite the pending or anticipated motion as a 

reason for a lack of compromise—why compromise when the Court may dispose of the case 

altogether? 

https://drive.google.com/file/d/14PuZDnt1iJGcr2Ep9yTf483EVr5NwRN9/view?usp=drive_link
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Additionally, motions regarding application of damages caps can set a complete ceiling on 

damages that a plaintiff can recover at trial.  Therefore, it is useful to obtain a ruling by a Court on 

whether certain statutes regarding recovery of damages will apply to the case, as it will definitively 

cap damages in certain cases.  

These are at least two (2) important factors to keep in mind when scheduling, preparing 

for, and attending mediation.  First, lawyers should have all the information necessary to make an 

informed decision before attending mediation.  When the case is in litigation, they will ensure that 

all necessary depositions and discovery have been completed. Second, if the lawyer strategically 

determines that legal decisions must be made prior to mediation, then they must file and receive a 

court ruling upon key motions; otherwise, the uncertainty and lack of information may prove to be 

a strong barrier to compromise. 

Advising the Client on Options about Mediation 

Prior to scheduling mediation, the lawyer will need to ensure that they fully understand 

the legal aspects of the case as well as the client’s objectives in representation.  With those two 

aspects fully understood, the lawyer may prepare and meet with the client to determine when and 

how to mediate the legal dispute. 

Identification of Client Goals and Consideration of Multiple ADR Options 

Lawyers should assess their client’s goals throughout representation and evaluate how 

mediation might help achieve them. One useful method is the “done” statement from Steven 

Levy’s Legal Project Management, which defines when client objectives are met. In this 

framework, the attorney and client agree to the goals of the client and what it would mean for 

those to be reached. Levy cautions lawyers against accepting a “done” statement that is poorly 

defined such as “getting as much as we can” since that type of objective is difficult to measure, 
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realize, and evaluate. In exploring client goals, lawyers should consider remedies beyond money 

or incarceration.  

A skilled lawyer identifies the client’s underlying interests when exploring the “done” 

statement, potentially uncovering win-win outcomes. This interest-based approach, from William 

Ury’s Getting to Yes, emphasizes that beyond legal positions lie deeper interests that, if 

addressed, make resolution more likely. Preparing for mediation should also include assessing 

each party’s BATNA (Best Alternative to a Negotiated Agreement) and WATNA (Worst 

Alternative). For more, review this article on Interest-Based Negotiation: Interest Based 

Negotiation Skills. To learn more about defining the client’s interest, please see pages 27 to 30 of 

this guide. 

With goals clarified, attorneys can evaluate whether mediation is the most effective ADR 

method at a given stage. Questions to ask: Is this the right time? What outcomes are likely now 

versus later? Other ADR options include Early Neutral Evaluation, Settlement Conferences, or 

Med-Arb. See Alternatives in Alternative Dispute Resolution. 

Mediation outcomes vary—from full resolution to impasse. Early mediation might build 

rapport and reduce future conflict, even if it doesn’t settle the dispute. For more, read a short 

article on the Outcomes from Mediation at Setting Expectations at Mediation. 

Key Points to Explain  

 

The roles of the mediator, the lawyer, and the parties may vary depending on the style 

employed by the mediator.  While the ABA Model Guidelines on Mediation emphasize the role 

of the parties in mediation, sometimes going so far as to suggest that they control the mediation 

process, the role will depend on the style of the mediation and the personality of the mediator.  

The lawyer would be well advised to participate in a pre-mediation meeting, if offered, to have a 

https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link
https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link
https://drive.google.com/file/d/1XAHMWgDWssSoYZfJso_j4HbGvxbG_f2D/view?usp=drive_link
https://drive.google.com/file/d/1KWM_Dzckw9jRLf51LOz2GPdReH57ddS3/view?usp=drive_link
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brief conversation with the mediator prior to the mediation to explore this issue.  For a list of 

what clients need to know about the role of the mediator and a discussion as to the role of the 

mediator, lawyer, and client mediation, click here: Interest Based Negotiation Skills.  

Approaching Opposing Counsel About Mediation 

Now that lawyer and client have decided to mediate (or that decision has been made for 

them by the Court or the Court’s scheduling order), it is now time to coordinate and discuss with 

opposing counsel or a pro se party.  The tone and content of these initial conversations can have 

a drastic effect on mediation, so be cautious, be clear, and above all, be courteous.  Mediation at 

its best is a cooperative exercise; it is the coming together of two opposites to attempt to forge a 

better path forward.  With this in mind, the lawyer should work closely with opposing counsel to 

set the date, time, and location.  The lawyer hosting the mediation should think about how to be a 

good host – consider having coffee and water ready (this is always appreciated by all).  If 

mediation is going to take all day, have a plan for lunch, and make sure the conference room or 

rooms selected have easy access to restrooms.  

It is too often that young lawyers become enveloped in their cases, lose the perspective of 

an attorney, and fail to see outside the client’s point of view.  Lawyers can never be too courteous 

or too formal.  The case is the case, but our respect for our fellow members of the bar, whether 

mediator or opposing counsel, should be ever present.  In many instances, if the lawyers can lay 

the foundation for a successful mediation, the parties will feel comfortable.  Comfort can lay the 

groundwork for cooperation and eventually settlement.  

The above section is especially true with pro se parties, but lawyers must be very careful.  

Do not give advice to a pro se party – be courteous, but do not cross the line.  Lawyers’ duties and 

obligations are to their clients and the Court.  

https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link
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For more information on discussions with opposing counsel and pro se litigants, please 

see the following link: Contacting Opposing Counsel.  

https://drive.google.com/file/d/1yBWLwStZ6lyjldgWq3LyTVIf1xJSzd-2/view?usp=drive_link
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Selecting a Mediator 

Determining the Style of Mediation 

Once your client and opposing counsel have agreed to schedule mediation, the next step involves 

selecting a mediator. Often, an attorney may need to select two or three potential mediators with 

the client before negotiating with opposing counsel for the selection of a meditator.  As a matter 

of practice, some attorneys rarely consult with their clients regarding the selection of a mediator, 

but the young lawyer should be cautious about making those types of decisions without 

involving a client. Before deciding on a mediator, it is often a good idea to confirm the style or 

form of mediation for the dispute.  

Most conflict resolution professionals identify three different approaches to mediation: 

evaluative, facilitative, and transformative. Most mediators employ one or sometimes a 

combination of approaches.  A well-prepared advocate will be familiar with all models and will 

work with the client to determine the best approach to their dispute.  There are advantages and 

disadvantages to each approach.   

Evaluative mediation is the style that most judges and many lawyer-mediators employ, 

particularly in West Virginia.  It requires that the mediator understand the dispute and then 

propose how a jury or judge may evaluate the contested issues.  It is often more useful in cases 

when the parties do not have an ongoing personal or business relationship and when their dispute 

is narrow so an outcome is predictable.  Learn more here: Evaluative Mediation.   

In facilitative mediation, the mediator works to facilitate dialogue between the parties 

regarding the dispute.  This may be done through actual dialogue or through shuttle diplomacy, 

as is common in evaluative mediation.  Facilitative mediation is often a good bridge to creating 

discussions over the best alternative to negotiated agreement (“BATNA”) and worst alternative 

https://www.brendawaugh.com/blog/evaluativemediation.
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to negotiated agreement (“WATNA”).  It can also 

serve as a mediation precursor to initiate 

discussions or negotiations when the parties have 

not been communicating.  Many court-referred 

programs use a facilitative model because the 

training required is more accessible than the other 

models.  To learn more: Facilitative Mediation .  

Transformative mediation is often a 

good choice when parties have an ongoing 

relationship, such as business associates, 

community members, HOAs, employment 

settings, and family relationships. In 

transformative mediation, the mediator has 

training that assists in not only resolving the 

presenting dispute, but also in helping to repair 

damaged relationships. By doing so, it can 

transform the relationship into one that can 

continue—and hopefully thrive—after resolution.  

To learn more: Transformative Mediation.  

The most important thing for the new lawyer is to intentionally select, after discussion 

with the client, the best mediation format for the dispute.  Otherwise, the lawyer may not be 

creating the best opportunity for both resolution of the present conflict and long-term impacts on 

the client.   

https://www.brendawaugh.com/blog/2019/7/29/facilitative-mediation-a-good-model-for-many-types-of-conflicts
https://www.brendawaugh.com/blog/2019/8/5/transformative-mediation-a-good-choice-for-preserving-important-relationships
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Select the mediator best suited to the legal dispute  

Once the lawyer and client have determined the best style of mediation for their case, the 

next step is finding the mediator who has the best background or experience.  If an evaluative 

mediator would be best suited for the matter, is there a mediator who has background or 

knowledge about the subject of the dispute?  For example, a dispute involving a complicated 

engineering or accounting question may be best suited for a mediator who also has a background 

in engineering or accounting.  If a dispute pertains more to family dynamics in the resolution of 

an estate, a mediator with a background in family relationships or who employs a transformative 

style may be better suited.  Consider whether additional personal experience or professional 

qualifications may contribute to the potential success of the mediation.  

Select the most comfortable mediation format for the client. When selecting a 

mediator, consider whether or not the best outcome will be produced by a video mediation or an 

in-person format or a hybrid.  Discuss the client's comfort level with both formats in deciding 

how to move forward.  

Fees.  Be sure to discuss the fees with the client before engaging the mediator.  Even in 

contingency fee cases where clients are not required to pay fees until the case is resolved, they 

need to be informed as to the costs.  This does not mean that the lawyer should necessarily 

recommend the lowest hourly rate or cost, but consideration should be given to hidden costs such 

as travel time and expenses, booking spaces, or minimum time that is required for the mediation 

booking.   

Personality or other qualities. When recommending a mediator to a client before 

approaching opposing counsel, consider what qualities could be important to a client.  If a client 

is neuro-diverse, is there a mediator who seems more capable of modifying the process to 
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accommodate that diversity?  And speaking of diversity, a lot has been written about the lack of 

diversity in mediators.  Please be mindful of that when selecting a mediator and include the 

client in choosing the mediator with whom they may be most comfortable working. 

The young lawyer should be cautioned about accepting a mediator when they do not 

know enough about the mediator or when they do not believe the mediator is the best choice. Just 

like other issues in representing a client, the lawyer should not be unnecessarily pressured into an 

unsuitable mediator. When the two counsel cannot agree on a mediator, the lawyer may need to 

rely on the court to select a neutral.  

Selecting the Participants to the Mediation 

It is critical that the lawyer understand who is going to participate and the mediator’s 

recommendations as to participation.  Usually, mediators recognize that including all 

stakeholders is the best practice.  When a stakeholder is not included, it can undermine the 

process and result in an agreement that will not be enforceable.   

The stakeholders will include, at a minimum, the other named party and their counsel.  

The more difficult question is whether to include people who may have authority to negate any 

settlement that is reached.  Certainly, one example is the insurance claims representative who 

does not want to attend the mediation or the supervisor or committee who has established 

authority to settle.  In a civil case, it may include lienholders.  

In countless other situations, parties may appear at mediation and then assert that they 

can’t make a decision until they speak with another party.  A person in a custody matter may 

want to speak with a new spouse; a small business owner may want to speak with a partner or 

even the bank before agreeing to a resolution.  The lawyer should work with the mediator and the 
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named parties to determine who will participate in the mediation and should create options when 

a decision-maker is not going to be present. 

Selecting the Location for Mediation 

Venue is an often-overlooked aspect of mediation.  Environment plays an important role 

in the parties’ comfort, and comfort is imperative in what is sometimes a long haul.  Mediation 

can take hours or sometimes days.  So, the lawyer should consider the parties’ needs when 

deciding on a location.  Those needs include accessibility, temperature control, calm quiet, and 

sufficient space for the parties.  The lawyer should review any physical needs of the parties 

before mediation.  During the mediation, the lawyer should be mindful of those physical needs 

when placing parties in particular rooms.  For example, a party with a disability should be 

located near an accessible restroom.  Usually, the mediator or host will provide instructions on 

where to locate the restroom, water, coffee, and sometimes snacks.  They should also provide 

information on parking. 

The duty to take care of the client’s physical needs does not end there.  The lawyer should 

be very attentive to ensure that the client is getting the breaks they need.  Some clients will need 

a break to smoke a cigarette.  Others may occasionally need to move around and get outside for a 

bit if the weather permits.  Choosing an appropriate venue ensures that distractions are minimal 

and that the parties can focus on the task at hand. 

Scheduling Mediation 

Mediators use a variety of methods to schedule mediation sessions. Some rely on online 

scheduling tools, while others coordinate through email or phone calls with the parties or their 

attorneys. Many mediators work with assistants to manage logistics, though some handle all 

scheduling themselves. 
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At the time mediation is scheduled, additional dates may also be set. These can include: 

¶ Pre-mediation meetings with counsel and/or clients 

¶ Deadlines for submitting pleadings or mediation statements 

¶ Deadlines for making pre-mediation settlement demands or settlement offers 

¶ A cutoff date after which cancellation may incur fees 

The mediator may also provide a copy of the Agreement to Mediate and share logistical details 

about the session. 

Before scheduling, lawyers should consult with their clients to identify any unavailable 

dates, as well as preferred times. While clients may want to avoid missing work or other 

commitments, lawyers should explain that flexibility is essential when coordinating multiple 

calendars. 

Once the mediation is confirmed, most mediators will not cancel without the agreement 

of all parties and counsel. To avoid miscommunication, it is good practice to confirm all 

mediation details 48 to 72 hours before the session with the mediator and involved parties. 

If mediation is court-ordered, the mediator will typically aim to schedule it within the 

timeframe set by the court. However, the best practice is for counsel to begin scheduling 

immediately upon receiving the order—even if the mediation date is months away. Delaying can 

reduce scheduling options and may raise ethical concerns regarding the lawyer’s duty of 

diligence. 

Mediation Preparation 

Preparation is critical to a successful mediation.  Mediation preparation can be broken 

down by examining who the lawyer is working with in the preparation.   
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1. Preparing Yourself for Mediation: Clarifying your strategy, gathering key 

documents, identifying interests, and reviewing legal and procedural posture. 

2. Coordinating with Opposing Counsel: Establishing a collaborative tone, confirming 

logistics, and addressing potential objections or barriers to mediation.  

3. Preparing a Client for Mediation: Managing expectations, reviewing goals and 

options, and ensuring client readiness for the mediation process.  

4. Preparing the Mediator Providing background materials, confirming attendance, and 

supplying logistical and case-specific information. 

Preparing with the Mediator 

 Most mediators will outline precisely what they expect from the attorneys in a pre-

mediation letter or conference. The mediators may request any of the following documents or 

forms. 

The Mediation Agreement (The Agreement to Mediate) 

Some, but not all mediators, require an agreement to mediate to be signed by the 

participants to the mediation.  The agreement may include provisions regarding fees and 

cancelation policies.  It may include a list of participants, an explanation of the role of the 

mediator, or dates.  Agreements to mediate often spell out terms related to confidentiality and the 

ability to subpoena the mediator to future proceedings.  The attorney should ensure that any such 

agreement is received early in the process and reviewed with the client before signing.   

Document Preparation 

Lawyers should appear for mediation armed with information as to the value or damages 

at stake in the case.  This includes out-of-pocket, or monies a party can, with documentation or 

expert testimony, prove at trial.  In addition, parties should determine third-party liens, their 
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associated dollar amounts, and, when possible, have the lienholder available to participate in the 

mediation, often by telephone.  Ideally, the parties should include these financial matters in 

mediation statements provided to the mediator in advance of mediation.    

In addition to monetary matters, the parties should assess non-economic damages that may 

be at issue in a trial.  The parties should have a thorough understanding of all statutes and related 

case law regarding caps on damages that may apply. 

It’s also ideal for the parties to show up with key documents.  If the parties have a 

contract dispute, then the contract should be available to them at mediation.  Other key 

documents may include accident or incident reports, expert reports, deposition transcripts, 

medical records, product labels, and prior court orders.  Key documents can assist the mediator 

in understanding the lawyer’s arguments and the client’s story.  They can also help the opposing 

side understand a settlement position. 

The Written Position/Interest Statement/Mediation Statement 

Mediation statements are typically requested by mediators and prepared and submitted to 

the mediator by counsel in advance of mediation.  There is a wide variety of forms that these 

statements may take, depending upon the mediator, attorneys, court, and substantive area of law, 

as well as the stage of the legal proceeding.  These statements are to be held in confidence by the 

mediator and are not shared among the parties.  In mediation statements, parties should set forth 

pertinent facts and legal positions.  The statements should also disclose to the mediator the status 

of negotiations, if any, the parties have had prior to mediation.    

Mediation statements are used by many mediators to get a handle on the issues and 

respective positions of the parties in the matter.  Some mediators will provide guidance or even 

forms for a mediation statement.  If they do not, most mediators recommend that the statements 
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be as brief as possible, but thorough, and should cover strengths and weaknesses in each party’s 

case.  These statements may also be accompanied by exhibits, such as key deposition transcript 

excerpts, videos, medical records, and expert opinions, as examples.    

In some situations, there may be an agreement as to many of the facts or legal issues.  

Counsel should identify those areas in the statement.  In some circumstances, the parties may 

submit a joint statement that clearly defines the issues that are agreed upon and provides detail as 

to those in dispute.   

If the mediator does not request a mediation statement or asks the lawyers not to submit 

materials, lawyers usually benefit from creating a statement as a way to prepare for mediation.  It 

is often a great preparation and organizational tool. 

Copies of mediation statements are attached in Appendix C.  While these forms are useful 

tools, they are simplistic and are not intended to be a substitute for proper training.  Lawyers 

should consult with experienced advocates to ensure their mediation statements are complete and 

provide the mediator with the information needed to help resolve the case. 

In addition to providing documents necessary for the mediation, the lawyers should freely 

communicate with the mediator prior to mediation regarding special needs presented by the case.  

There are often non-case-related relationship dynamics of which the mediator should be aware.  

For example, in a wrongful death case, the plaintiff may become upset if they see the defendant.  

The mediator should know that to avoid joint sessions.  

The mediator may also be able to assist in developing opening demands or offers.  

Remember, the mediator is neutral and has experience resolving disputes.  So, the mediator can 

be a guide for the parties.  The mediator can help the parties to avoid the pitfalls of taking 

extreme positions while respecting their goals and self-determination. 
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Preparing Yourself for Mediation: Clarifying your strategy, gathering key documents, 

identifying interests, and reviewing legal and procedural posture. 

 
Before negotiating, an attorney must have knowledge of the dispute’s facts and applicable 

law and must be able to articulate the potential ultimate outcomes of the dispute in the absence of 

a resolution.  The oft-quoted passage from Sun Tzu’s The Art of War comes to mind: “If you 

know the enemy and know yourself, you need not fear the result of a hundred battles.  If you 

know yourself but not the enemy, for every victory gained you will also suffer a defeat.  If you 

know neither the enemy nor yourself, you will succumb in every battle.”  This is about 

preparation and being able to make reasoned decisions.  And it’s applicable to litigation.  If the 

parties are well-prepared, understand their case’s strengths and weaknesses, and understand their 

adversary’s case’s strengths and weaknesses, they are best positioned to evaluate a proposed 

negotiated resolution.  

Mediation is the parties’ opportunity to decide their own fate rather than leaving it in the 

hands of a judge, jury, or arbitrator.  But the law typically provides a roadmap to where and how 

a dispute will end.  Armed with comprehensive knowledge of the facts of a case and of the 

applicable law, the parties can determine whether a negotiated resolution is optimal by 

considering the risks and benefits of proceeding to trial versus a mediated settlement. 

To make that determination, attorneys and clients should consider three possible 

outcomes to the litigation if the matter is not resolved through negotiation or mediation: best 

alternative to negotiated agreement (“BATNA”), worst alternative to negotiated agreement 

(“WATNA”), and most likely alternative to negotiated agreement (“MLATNA”).  To illustrate 

the application of these principles, consider a simplified MPLA case.  The plaintiff is a patient 

who had a scalpel left in her after surgery.  As a result of the surgeon-defendant’s clear 

negligence, which the defendant admits, the plaintiff incurred $100,000 in recoverable past 
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medical expenses.  The MPLA’s lower non-economic damages cap of $375,000 applies.  For the 

plaintiff, the BATNA is going to trial and obtaining the maximum verdict of $475,000.  Because 

the defendant admits liability and does not dispute the $100,000 in economic damages, the 

plaintiff’s WATNA is going to trial and obtaining a minimum verdict of $100,001.  The 

MLATNA is less straightforward and will likely require reviewing variables and potential 

outcomes.  What will a jury likely award in non-economic damages? Will there be evidentiary 

rulings that affect the jury’s deliberations?  Will the defendant’s admission cause the jury to 

award a lower amount of non-economic damages? 

 Perhaps it is not a simple monetary sum that will resolve the case; perhaps there are 

additional concerns the parties have that transcend the financial aspect of litigation.  Such examples 

could include warning labels on products, apologies to a plaintiff, and even stipulations to increase 

regulations with regards to a certain defendant’s conduct. 

In addition to the nuts-and-bolts, monetary considerations, there are other critical 

considerations in the pre-mediation period.  How long will the trial last?  Will the plaintiff need 

to take off work to attend?  Is the plaintiff comfortable sitting in a courtroom for several days?  Is 

the plaintiff nervous about testifying?  What emotional toll will testifying and sitting through 

trial take on the plaintiff?  What are the costs of litigation and trying the case if it isn’t settled?  

How will those costs affect the total amount that the plaintiff will actually receive?  Does the 

plaintiff’s contingency agreement with counsel have a higher attorney fee percentage if the case 

is tried?  Does the defendant have a deductible for litigation expenses?  Will the defendant need 

to take off work to attend?  Will the defendant’s insurer pay for the defendant’s travel costs if 

trial is out of town?  Will the defendant need to report the settlement or judgment to a licensing 

board?  All of these considerations should be taken into account prior to mediation and should 
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guide pre-mediation negotiations.  Gaming out potential outcomes through BATNA, WATNA, 

and MLATNA is crucial in the pre-mediation process, and effective communication of these 

potential outcomes to a client sets the stage for compromise. 

There are other similar types of pre-mediation analyses that are helpful to understanding 

the parties’ positions.  Consider utilizing a decision tree as another method to game out possible 

outcomes.  If the case is not settled, what actions will lawyers take on behalf of clients?  What 

will be the other side’s response?  What actions will the opponent take?  What will be the 

response?  What is the likely outcome of each action?  What are the effects of those likely 

outcomes on the case?  For example, in a pre-litigation negotiation, the plaintiff’s next action in 

the event of a failed negotiation is filing suit.  Is the defendant likely to file an answer and begin 

discovery, or is the defendant likely to file a motion to dismiss?  In either scenario, the plaintiff 

must determine what the likely outcome will be.  If discovery begins, will it be costly?  Will 

experts be necessary?  Are there facts the other side is unaware of that the party would rather 

keep unknown?  How do the answers to each of those questions affect the client’s goals for the 

case? 

The decision-tree analysis also allows lawyers and their clients to visualize the various 

twists and turns that can occur in litigation.  This can help the client understand the uncertainties 

of litigation, and, perhaps most importantly, it can help both lawyer and client plan to avoid the 

paths and outcomes most detrimental to the case and the client’s goals.  The end point of each 
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branch of the decision tree is really just a modified version of the BATNA, WATNA, and 

MLATNA strategy: 

 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Preparing a Client for Mediation  

Preparing a client for mediation begins long before a session is scheduled. From the first 

meeting, a lawyer should begin cultivating a transparent, communicative relationship. That 

foundation—built on honesty and trust—sets the tone for productive discussions about 

alternative dispute resolution. Effective preparation starts with listening deeply to the client’s 

story, understanding their goals, and setting realistic expectations about litigation and its 

alternatives. 
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Introducing mediation early in the process helps clients better understand the likely 

trajectory of their case. Since most legal disputes are resolved through negotiation rather than 

trial, clients should know from the outset that trial is rare. Communicating this clearly and early 

can prevent disappointment later. To help with this conversation, consider reviewing 

“Introducing Mediation to the Client”  located at Introducing Mediation to the Client, which 

outlines how to approach this discussion at different stages of the case. 

Clients are often more receptive to the mediation process when they’ve had a role in 

selecting the mediator. Under Rule 1.2 of the West Virginia Rules of Professional Conduct, 

attorneys must consult with the client regarding the objectives of representation and the means 

by which those objectives will be pursued. When clients are part of the mediator selection 

process, they may be more inclined to trust that person—an essential ingredient for a successful 

mediation. 

The relationship-building work should also include educating the client about the purpose 

and structure of mediation. Help them understand that compromise is the goal, and that taking a 

rigid, immovable stance may prevent a productive resolution. Clients benefit from knowing that 

they should enter mediation with flexibility and clarity about which outcomes are negotiable and 

which are essential. 

Listening is key. Expansive, respectful listening that supports resolution differs from fact-

gathering. Committee member Brenda Waugh included a segment on the types of listening 

required by an effective lawyer in her book, Becoming a Restorative Lawyer (2025 Good Media 

Press). Review that excerpt here: Becoming a Polylingual Listener. 

https://drive.google.com/file/d/1yBWLwStZ6lyjldgWq3LyTVIf1xJSzd-2/view?usp=drive_link
https://drive.google.com/drive/folders/1mkgXNKT7p-8B7oe00o7nb86Z2DWMfFE5
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Building on the Relationship Once Mediation is Scheduled 

Once a mediation is set, it’s time to deepen client preparation. Clients should be 

thoroughly briefed on the logistics and expectations of the mediation, including confidentiality 

requirements. Any lingering questions about the process should be addressed well before the 

mediation date. 

At this point, revisit client expectations. The lawyer should confirm that they’ve not 

unintentionally oversold potential litigation outcomes. If expectations are unrealistic, the attorney 

should initiate a calm, private conversation to explore the client’s goals, fears, and the foundation 

for those expectations. Listening carefully and confirming what the client has expressed is often 

more effective than citing case law or worst-case scenarios. For guidance on managing these 

conversations, review Client Expectations and Mediation here: Client Expectations About 

Mediation.  

This is also the stage to co-create clear settlement goals. Steven Levy, in Legal Project 

Management, suggests attorneys work with clients to define a “done” statement—two or three 

critical success factors that define what resolution looks like. Unlike a wish list, a “done” 

statement helps both lawyer and client stay focused on what matters most. While those goals 

may evolve, they should be clear by the time mediation begins. 

Obtaining and Confirming Settlement Authority 

One of the lawyer’s most important responsibilities is ensuring that the client (and any 

applicable insurance representative) has the authority and preparation to settle. Rule 1.2 requires 

that the attorney abide by the client’s wishes as to both the process and the outcome. That duty is 

echoed in Rule 25 of the West Virginia Trial Court Rules, which mandates full participation in 

https://drive.google.com/file/d/1lxq-8viKto2Wd8bon04eYQqU5mi3cCQS/view?usp=drive_link
https://drive.google.com/file/d/1lxq-8viKto2Wd8bon04eYQqU5mi3cCQS/view?usp=drive_link
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mediation by the decision-maker(s), legal counsel, and, in insured cases, an insurance 

representative with full authority to resolve the matter. 

The Supreme Court of Appeals of West Virginia has consistently emphasized that 

mediations require the presence of actual decision-makers. In cases involving insurance, the 

lawyer should verify whether the policy includes “hammer clauses” or “consent clauses,” which 

require the insured’s approval for settlement. These provisions can affect the ability to settle, 

particularly in professional liability cases where reputational concerns or reporting obligations 

may arise. The lawyer should confer with the adjuster well in advance to confirm all necessary 

approvals are in place. 

Similar care must be taken in other types of cases. In wrongful death suits, for instance, 

even if an estate representative has authority to mediate, court approval may be required before 

any settlement is finalized. If beneficiaries are not aligned, the case may spiral into post-

settlement disputes. Best practice is to ensure all relevant parties are on board and expectations 

are aligned. 

Coordinating with Opposing Counsel before Mediation  

 Preparing for mediation should include pre-mediation negotiations.  Regardless of 

whether mediation is occurring in person or remotely, time is limited.  Attorneys, clients, 

insurers, and the mediator all agree to dedicate a period of time solely to the resolution of a legal 

dispute.  To optimize the precious hours set aside for that singular purpose, it is imperative that 

the parties prepare for meaningful, focused discussions when mediation begins.  Pre-mediation 

negotiations are a useful tool to cut through minutiae and to focus the parties on the task at hand. 

Be sure that you have fully reviewed pages 24 to 27 of this guide about preparing yourself before 

mediation before engaging in negotiations.  
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Although not required, plaintiff’s counsel should usually make a demand before 

mediation.  If they have not, defendants should make an offer.  In some cases, there may be a 

strategic reason for not making a pre-mediation demand or offer, but often, making a demand or 

offer allows the other party or parties to digest the demand or offer and may help attorneys to 

manage their client’s expectations.  Making the demand or offer can be done party-to-party or 

through the mediator.  This practice is also effective in affording the parties a jump-start on the 

mediation process.   

The West Virginia Code of Professional Responsibility and Mediation  

Lawyers should be aware of several ethical rules that are implicated both on mediation 

day and on leading up to mediation.  They can be summarized as follows: 

¶ Rule 1.4 – Communication.  This rule requires the lawyer to keep the client reasonably 

informed and to explain matters to enable informed decision-making during mediation. 

¶ Rule 1.6 – Confidentiality of Information.  This rule obligates the lawyer to keep client 

information confidential.  The lawyer should be mindful of this rule particularly when 

speaking frankly with the mediator in a caucus.  

¶ Rule 3.3 – Candor Toward the Tribunal.  If the mediation is court-annexed, the lawyer 

may have duties of candor related to the mediation process or settlement status. 

¶ Rule 4.1 – Truthfulness in Statements to Others.  Beyond the candor to the tribunal, 

the lawyer also is prohibited from knowingly making false statements of fact or law to 

others, including mediators and opposing parties. 

¶ Rule 4.2 – Communication with Person Represented by Counsel.  A lawyer may not 

directly communicate with a represented opposing party without that party’s counsel’s 

consent.  This can sometimes be difficult during joint sessions, especially during breaks. 
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The best practice is to always avoid speaking to the represented party about the matter 

and to stop them when they try to bring it up! 

¶ Rule 2.4 – Lawyer Serving as Third-Party Neutral.  Lawyer-mediators cannot 

advocate and must make it clear to the parties that they are impartial and acting only as a 

mediator.  

There are two other rules to focus on that are very significant for the lawyer/advocate 

during mediation.  

¶ Rule 1.2 – Scope of Representation and Allocation of Authority.  The client retains the 

authority to decide whether to accept a settlement; the lawyer must abide by the client's 

informed decision. 

¶ Rule 2.1 – Advisor.  This rule requires the lawyer to exercise independent professional 

judgment and provide candid advice, including non-legal considerations.  The lawyer has 

a duty to identify the client’s goals and to be sure that all offers are evaluated with those 

goals in mind. 

These rules read together create an affirmative duty on the lawyer to assist the client in 

making an informed decision about the processes available to resolve a case.  These rules create 

a duty for the lawyer to specifically understand the client’s goals and to provide the client with 

the options by which they may pursue those goals.  Comment 5 to Rule 2.1 provides further 

guidance: “When a matter is likely to involve litigation, it may be necessary under Rule 1.4 to 

inform the client of forms of dispute resolution that might constitute reasonable alternatives to 

litigation.”  This topic is explored thoroughly in an article: Marshall J. Breger, Should an 

Attorney be Required to Advise Client of ADR Options?, 13 Geo. J. Legal Ethics 427 (2000).   
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Preparation is a Key Part of Success Mediation 

Successful mediation begins well before the session itself. The groundwork laid in 

preparing clients, mediators, and opposing counsel often determines whether the process will be 

productive or frustrating. When lawyers invest early in developing strong, transparent 

relationships with their clients—rooted in clear communication, trust, and realistic 

expectations—they not only empower clients to engage meaningfully in the process but also 

enhance their own ability to advocate effectively. Similarly, thoughtful preparation with the 

mediator—sharing relevant materials, understanding the mediator’s approach, and clarifying 

logistics—ensures that the process is focused and efficient. Finally, engaging opposing counsel 

collaboratively, even when disputes are sharp, sets the tone for respectful dialogue and potential 

resolution. Mediation is not a single event—it is a culmination of careful preparation across all 

relationships, and when each party is adequately informed and engaged, the likelihood of success 

increases dramatically. 

Part Two: Mediation Day 

Practical Considerations: Getting Settled into for the Session 

In addition to the venue considerations discussed in the prior section, lawyers should also 

consider the practicalities of a long mediation day.  In evaluative mediation, the parties will 

typically be in separate rooms for a full day.  (See page 15 )  In order to be confident that the 

client is making a decision that they may not regret later (and blame the lawyer for their part in 

that decision), clients should adhere to the meal schedule they are used to—and not skip meals.  

Each room should be equipped with or have access to refreshments.  Additionally, lawyers 

should be cautious about continuing mediation after business hours or in prolonged sessions.  
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When clients are fatigued, they may make decisions that they regret, and it is often better to have 

a break for them to rest and reconvene. 

Procedure 

Before the mediation date, most lawyers will have discussed with the mediator to confirm 

details on the process that the mediator prefers to use.  Lawyers should feel free to inquire as to 

whether the mediation will occur in caucus or in joint sessions.  They should confirm whether 

the mediator prefers counsel to make an opening statement and what role the parties will have in 

the mediation. Some mediators will often conduct pre-mediation meetings with the parties and/or 

their attorneys.  During those meetings, which may be joint or in caucus, the mediator will 

review the typical process and receive input from the participants as to their needs and 

expectations from the mediation.    

When the mediation is planned to be primarily in join sessions, the parties will often have 

the opportunity to speak, if desired.  The mediator will tailor the session depending on the 

articulated requests of the parties and the judgment of the mediator to maximize the opportunities 

for the parties to participate in the mediation, to understand their own and the other parties’ 

BATNA and WATNA, and to create opportunities to repair harm and relationships.   

Opening Statements 

Mediation often begins with the Mediator’s Opening Statement.  In those circumstances 

the mediator might outline the process for the mediation, describe the role of each of the people 

involved, explain the agreement to mediate, or any number of issues.  When the mediator 

conducts pre-mediation meetings, the opening statement is often omitted.  When the mediation 

will be conducted in caucus, the opening statement may be abbreviated or may be conducted 

privately with each party and their attorney in caucus. 
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Historically in most civil cases in West Virginia, following the opening statement, both 

counsel would provide their opening statement which would summarize their viewpoint of the 

case.  This has fallen into disfavor because most attorneys and mediators found that it tended to 

polarize the parties rather than inform them of each other’s position.  

Private and Joint Sessions 

In West Virginia, many civil mediators use an evaluative form of mediation and conduct 

mediation solely in caucus.  The mediator will convene the mediation with parties in separate 

rooms and shuttle offers back and forth until a resolution is reached.  Other mediaators, even 

some evaluative ones, conduct mediation in joint sessions, with all parties and both lawyers 

participating.  .   

When the mediator prefers the parties to remain in separate rooms, or caucus, mediators 

meet first with each party privately and may first meet with the plaintiff to focus on building 

rapport.  The mediators usually begin by listening and focusing on areas that they feel need 

development or require a better understanding by not just the mediator, but oftentimes also the 

plaintiff and counsel.  Effective lawyers remain open and honest as they focus on the case’s 

strengths.  They often concede to the mediator matters that the defense will raise and that may 

need to be dealt with in order to win the case both at the summary judgment stage and at trial. 

Where the lawyers rely solely on the mediator to be the go-between during mediation that 

is held in caucus, it is important to establish ground rules, and the mediator will typically do so at 

the outset of mediation.  Usually, consistent with WVRCP Rule 25.12, the mediator will advise 

the lawyers on how information will be shared with opposing counsel, when it is shared during 

caucus.  For example, many mediators will share all information received in caucus, unless a 

lawyer or party instructs the mediator not to share something with opposing counsel. 
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The mediator using the evaluative model may never convene a joint session.  When 

employed by the mediator, a joint session is most likely to be near the end of the mediation day 

to iron out some differences and push a settlement over the goal line or to work through 

competing positions to help set matters for future discovery and/or future negotiations.  The 

following is a discussion of a few variables that evaluative mediators may include in their 

processes   

Combining caucus and joint sessions 

Prior to or at the very beginning of a mediation, the mediator may determine whether the 

parties desire a joint session to discuss their positions.  Some mediators discourage such a 

session, while others favor it.  The upsides of a joint session are that the parties meet, express 

their views, and air their positions.  It may also be eye-opening and informative for the parties 

who may not have met in person or fully understood the root of the opposing party’s positions.  A 

joint session can also have downsides.  If it is not approached with a mediator skilled in 

conducting joint sessions, it may be emotionally charged and can lead the parties to become 

further entrenched in positions, making compromises more challenging during the mediation.   

Shuttle diplomacy  

Evaluative Mediation typically involves shuttle diplomacy where each party is physically 

in a separate room with no interaction with other parties.[1]  The mediator conveys information, 

demands, and responses by moving back and forth between rooms.  This is true even for virtual 

mediation.  In facilitative and transformative mediation, offers and responses may be conveyed 

in a joint session, or the mediator may move the parties into caucus to discuss certain offers and 

responses. 

https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?ui=en-US&rs=en-US&hid=%2BF7wYyNjxEmCHlPSNXupxQ.0.9.0&wopisrc=https%3A%2F%2Fwopi.onedrive.com%2Fwopi%2Ffiles%2FD2DC93C76E57A2FB!1461&wdprevioussession=11b745f3-e015-4dd0-bf7a-025b8ed4dcf7&wdo=2&wde=docx&sc=host%3D%26qt%3DDefault&mscc=1&wdp=0&uih=onedrivecom&jsapi=1&jsapiver=v2&corrid=fc9a5ad8-9958-44e3-98d4-eed4554d16f6&usid=fc9a5ad8-9958-44e3-98d4-eed4554d16f6&newsession=1&sftc=1&uihit=editaspx&muv=1&cac=1&sams=1&mtf=1&sfp=1&sdp=1&hch=1&hwfh=1&dchat=1&wdorigin=Other&instantedit=1&wopicomplete=1&wdredirectionreason=Unified_SingleFlush#_ftn1
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The Basic Flow of the Mediation Process in Evaluative Mediation 

When the mediation style is evaluative, the process and strategies will involve the 

mediator presenting offers and counteroffers.  Mediators often begin in civil cases with the 

plaintiffs and their lawyers.  When the parties have not engaged in pre-mediation negotiation, the 

mediator may request a demand, the amount of which should signal a willingness to work and 

come to a reasonable resolution of the dispute.  A rationale for the demand (or an offer by 

defendants) should be accompanied by a message as to its basis and sometimes a statement as to 

expectations regarding the other party’s position. 

   A mediator will analyze not only the facts and law applicable to the matter but also assure 

that the participants feel they have been fully heard.  During this process, the mediator needs the 

parties to make clear what is important to them in reaching a resolution.  The mediator needs to 

work with the help of counsel to find those “little things” that can be a hinderance to reaching a 

resolution.  Many mediators are/were formidable trial lawyers and/or excellent negotiators.  

Skilled lawyers take advantage of their background and experience and use the mediator to test 

their counterdemands or offers.  This includes how to present them. 

In many, if not most, mediations, the plaintiff believes that the initial offer of the 

defendant is an “insult.”  That is okay.  The defense has probably viewed the initial demand as 

“outrageous.”  The issue is how should the lawyer address with this “insult?”  First, analyze not 

just the dollar amount of the offer, but also look carefully at any message accompanying the 

“insult.”  Ask the mediator what he or she thinks about the number and what the message is that 

is being sent.  Lawyers develop ways to work to their benefit with the mediator.  They bounce 

potential responses off the mediator.  They develop rapport with the mediator that helps them to 

decide if they should respond with a tit-for-tat or respond to a low offer with a strong message.  
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The mediator helps the lawyer to explore options given that the lawyer knows their case and 

knows the client’s goals.  Working with the mediator, they respond accordingly.  The process is a 

form of negotiating, and any movement is progress.  The half-empty glass can always be refilled. 

In the initial caucus with the defendant, the process will be very similar to what took 

place in the caucus with the plaintiff.  Depending on whether the defendant is an individual or a 

business entity (large or small) and whether any representative is in-house or from an insurance 

carrier, the lawyer will have adjusted  preparation for the mediation.  The mandates of West 

Virginia Trial Court Rules 25.10 and 25.11 are, it is suggested, particularly applicable here.  

Defense counsel needs to be satisfied that any client representative has good familiarity with the 

facts of and law applicable to the case.  Additionally, the client representative must have 

authority sufficient to negotiate at the mediation in good faith.  Note that TCR 25.11 specifically 

states: “‘Bad Faith,’ as used in insurance litigation as a legal term of art, is not applicable to the 

mediation process.”  [Emphasis supplied.]  The effective lawyer is firm, but resists making 

threats.  The lawyer may find something to give the mediator to work with–possible apologies, 

conditional proposals (“if you will do/take “N” we do/do not accept”).  

During this give-and-take process, do “homework” while the mediator is not in the room.  

Experienced lawyers will review what has been said, what is “new,” what hasn’t been said, how 

their positions are faring and how the client’s interests, goals, and attitude toward continued 

litigation and level of risk tolerance may be changing.  They remember that mediation is a 

process and often a learning event.  They may ask the mediator to leave the room to discuss and 

evaluate the mediator’s comments before communicating a new position.  

Any mediation may exhaust the mediator, the lawyer, and the client.  When the parties hit 

an impasse or when a client seems unreasonable, lawyers often request the mediator to take a 
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break.  A short walk or meal break often provides an opportunity to rest and reevaluate.  It is 

rarely advantageous to continue negotiations when the clients are frustrated or angry.  As a 

process, mediation has its hills, valleys, positives, and negatives.  Lawyers may strive to prevent 

frustrations, and negatives take over this opportunity for putting finality to the dispute.   

When the lawyer senses that the parties are progressing toward a resolution, they may 

work to keep moving in the right direction.  They work to exercise patience, remain calm, and 

think logically.  Lawyers will work to find any common interests with the opposing party.  They 

listen closely to what the mediator is saying.  When the lawyer believes that some “bad news” 

must be transmitted, the lawyers should, work with the mediator on how to best transmit it.   

Working with the Mediator: Some Tools of the Trade  

While West Virginia never adopted the American Bar Association Model Standards of 

Conduct for Mediators, the document nonetheless provides a great deal of guidance to mediators 

and to lawyers about the role of self-determination of the parties in mediation.  These rules 

provide that “[a] mediator shall conduct a mediation based on the principle of party self-

determination.  Self-determination is the act of coming to a voluntary, uncoerced decision in 

which each party makes free and informed choices as to process and outcome.  Parties may 

exercise self-determination at any stage of a mediation, including mediator selection, process 

design, participation in or withdrawal from the process, and outcomes.”  Therefore, the mediator 

is always working to balance the parties’ interest in self-determination against the mediator’s 

duty to maintain the integrity of the process. 

It is most efficient for the mediator to determine each party’s position and where 

negotiations stand before mediation begins.  If that is not possible, the mediator will typically 

obtain a demand from plaintiff and communicate it to opposing counsel to get the ball rolling, at 
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the outset of the mediation session. The mediator will then use any number of techniques to keep 

the negotiations moving. Mediators employ a range of tools and techniques designed to help 

parties move from impasse to resolution. These strategies vary by mediation style—evaluative, 

facilitative, and transformative—but all aim to expand the zone of possible agreement and 

support parties in reaching resolution. Lawyers should understand these tools so they can prepare 

clients and participate effectively. 

Evaluative Mediation Techniques 

Evaluative mediators often focus on assessing legal risk and forecasting possible 

outcomes at trial. In this style, mediators may apply more directive strategies to nudge parties 

toward resolution. Two key techniques in evaluative mediation are bracketing and proposing a 

mediator’s number. 

Bracketing. Bracketing is a form of conditional bargaining. The mediator may propose, 

or relay a party’s proposal, to move negotiations into a range where settlement seems more 

likely. For example, if a plaintiff is demanding $750,000, a defendant might say, “We’ll offer 

$100,000 if the plaintiff drops their demand to $500,000.” The implied message is that the 

defendant may be open to settling in the midrange—perhaps around $300,000. However, this 

implication must never be assumed. The mediator must clarify expectations and intent with both 

sides. When used properly, bracketing can speed up the process and help the parties focus on a 

realistic zone of settlement. When misused or misunderstood, it can lead to confusion and 

disengagement. 

Mediator’s number. Another evaluative tool is the mediator’s number, often introduced 

when parties have negotiated thoroughly but reached an impasse. In this technique, the parties 

invite the mediator to propose a specific settlement figure (and other terms if appropriate) that, in 
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the mediator’s judgment, could be acceptable to both sides. This number typically falls between 

the plaintiff’s last demand and the defendant’s last offer. The parties are invited to accept or 

reject the number confidentially. If both sides accept, the case settles. If not, neither party learns 

the other's response, and the mediation continues or concludes. Critics of this technique raise 

concerns that it may conflict with ethical guidelines if not managed with transparency and 

consent, but many mediators and lawyers find it useful when other strategies have failed. 

Facilitative and Transformative Mediation Techniques 

Facilitative and transformative mediators emphasize party self-determination and 

communication rather than evaluation. These mediators guide the conversation and process, 

helping parties explore underlying interests and create durable, mutually agreeable outcomes. 

Common techniques include: 

Appreciative Inquiry. The mediator encourages parties to discuss what has worked well 

in the past and what they value in the current situation. This technique can reframe the 

conversation away from blame and toward possibilities. For example, a plaintiff might highlight 

that certain aspects of care were positive and would like those to continue—a step toward shared 

objectives. 

Creating Objectives and Brainstorming for Mutual Gain. Rather than focusing solely 

on positions (e.g., dollar amounts), mediators may ask the parties to identify their goals for the 

outcome and then brainstorm creative solutions that meet those goals. This widens the range of 

potential resolutions beyond a simple monetary exchange. 

Interest-Based Negotiation. The mediator helps parties identify the needs or motivations 

underlying their positions—such as closure, safety, or reputation—and then works with them to 
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develop options that satisfy those needs. This approach often leads to win-win solutions that 

litigation cannot provide. 

Narrative Techniques and Factual Clarification. Especially in emotionally charged 

disputes, mediators may encourage parties to tell their stories fully. As each side shares their 

version of events, the mediator can help identify common facts, clarify misunderstandings, and 

isolate areas of genuine dispute. When parties realize they agree on more than they thought, 

resolution may feel more accessible. 

Problem-Solving. Mediators may assist parties in naming the core problems that led to 

the conflict—whether they are interpersonal, procedural, or substantive—and then elicit 

solutions to address those problems directly. This approach is particularly effective when conflict 

stems from unmet needs or structural issues rather than legal wrongdoing alone. 

Whether directive or facilitative, these mediation techniques help open up the 

conversation, uncover creative options, and push past roadblocks. Lawyers who are familiar with 

these approaches can better prepare their clients and make strategic decisions about how to 

engage during the mediation. 

Increasing Odds for Client Satisfaction.   

As the mediation progress, the mediation team will create and revise strategies. The team 

may be considered to be the two litigation teams, working with the mediatior as a coordinator. 

Each mediation team begins with the client, and the attorney should develop a comprehensive 

way to work with the client. To be effective, lawyers should consider the role of the client in the 

mediation. Questions such as “should the client speak directly to the mediator?” and “What is the 

best way to address emotions?” are critical to the client’s experience of success in mediation and 

should be evaluated before the mediation. 
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Many attorneys believe that it is advisable to counsel clients to keep emotions in check.  

But this may be difficult in cases in which the very nature of the case is personal (i.e. death, 

personal injury, wills and estate disputes, to name a few examples).  The lawyer should keep the 

client’s focus on moving from dispute to resolution.  In cases where the client is unable to move 

beyond emotions, the lawyer should assess the best time and manner for the client to express the 

emotions and allow a release.   

Other lawyers (and mediators) may approach mediation embracing a viewpoint that 

mediation can be a positive venue for clients to be able to express their emotions.  Mediators 

who employ a transformative approach to mediation may even create opportunities for parties to 

work to heal emotional injuries or to repair damaged relationships in the mediation process.  All 

lawyers should prepare their clients as to the approach that will be employed to create similar 

expectations for all participants in the mediation process. 

A good mediator will speak directly to parties and their lawyers and should encourage 

frank discussion among all.  A lawyer should assess whether the client wants to speak up at 

mediation or whether he or she prefers to rely on the lawyer, or a combination of both.  

Mediators will afford the parties and their lawyers plenty of private time where the mediator 

steps out of the room to allow the client and lawyer to confer and make decisions before advising 

the mediator of them.  Often, lawyers may not encourage clients to speak freely with mediators, 

even when in caucus.  Since this private time often provides the party with one of very few 

opportunities to have their story heard, lawyers should carefully consider whether or not 

providing the client with that opportunity to be heard.  It may not only improve the client’s 

experience at mediation but also increase the opportunity for resolution. 
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All participants, including the client, need to remember that mediation is a process.  A 

good mediator should assist with this message.  Patience and open-mindedness are important 

here.  The lawyer should encourage the client to see the opposing party’s side of things and 

reasons why the opposing party may be taking the positions put forth.  The lawyer should 

discourage the client from seeing only one side of the dispute and should again emphasize the 

goal of resolution.   

Tools of the Trade: Traits of Effective Lawyer/ Negotiators during mediation. 

Just like all negotiations, negotiation during the mediation should be approached 

intentionally, skillfully, and mindfully of both parties’ BATNA, WATNA, and MLATNA.  Good 

negotiators avoid looking at the negotiation in a vacuum and consider it more than a single 

transaction.  The young lawyer is advised to read Fisher and Ury’s Getting to Yes when creating a 

negotiation strategy.  Here are some traits of an effective negotiator during mediation, which is 

informed by the work of Harvard’s PON, particularly Fisher and Ury. 

¶ The good negotiator/lawyer prepares and thinks strategically.  They evaluate both parties’ 

BATNAs and WATNAs. 

¶ The good negotiator/lawyer values relationships and processes.  They know that how 

their client perceives the process is going to impact how they perceive the resolution.  

They understand that the lawyers in the case may have an ongoing relationship.  The 

parties might have one, too.  And often everyone lives in the same community, creating 

opportunities for future relationships.  So good negotiators are mindful of those 

relationships as they examine options. 



   
 

45 
 

¶ The good lawyer/negotiator recognizes that there is tension in the mediation and assumes 

the role of allowing for the unresolved tension without exacerbating it, while not taking 

the parties’ opportunity to resolve emotions away. 

¶ The good negotiator/lawyer aligns their negotiation approach with their values and works 

to create humane and durable agreements that nonetheless value everyone’s dignity and 

humanity. 

¶ The good negotiator/lawyer focuses on interests, not positions.  They dig below the 

surface to understand both parties’ needs, values, goals, and fears. 

¶ The good negotiator/lawyer separates the people from the problem.  The lawyer 

recognizes that emotions are usually part of the legal problem and often the solution to 

that problem.  They stay calm and regulate their emotions.  They work with clients to 

help them understand their emotions and how they impact their decisions.  The negotiator 

specifically avoids losing their temper or displaying extreme emotions. 

¶ The good negotiator/lawyer invents options for mutual gain.  They use creativity to find 

ways to meet all parties’ underlying interests and find win-win outcomes. 

¶ The good negotiator/lawyer starts by looking for objective criteria by which to measure 

outcomes. 

¶ The good negotiator/lawyer listens actively, reflectively, and deeply.  They listen to 

understand the parties’ stories and perspectives and work to value those as they seek 

resolutions that create connection rather than divisiveness. 

¶ The good negotiator/lawyer knows how to reframe a story to help clients understand 

other perspectives. 
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If the mediator is using a joint session and interest-based model, they may complete the 

information exchange and issue identification and then clarify key issues and attempt to 

understand each other’s interests.  In this format, they may generate multiple options through 

brainstorming where they explore ways to meet the interests.  Once generated, they evaluate 

options. 

In both formats, the evaluation of proposals will continue with refining terms and move 

towards solution.  If all goes well, the final phase—agreement and closure—occurs, and the 

agreement is placed in writing. 

Opening Negotiating Positions during Mediation 

When the lawyer appears for mediation, negotiations will normally have already 

occurred, and the mediator will be fully apprised of those negotiations.  In some situations, the 

parties will not have negotiated, and the parties will be starting from scratch.  Here are a few tips 

on how to make an effective opening offer to resolve the case. 

Most mediators prefer that lawyers exchange demands or offers before mediation. This 

may also be advantageous to the client since resolving the matter before mediation may reduce 

attorney fees and mediation costs.  Additionally, it often impairs mediation when counsel has 

communicated an offer and then retracts the offer when mediation begins.  

The offer should not be pulled out of thin air or based solely on opposing counsel’s 

expectations.  The lawyer should craft the offer with the client’s goals in mind, including their 

BATNA, WATNA, and MLATNA. The offer should be reasonable, credible, and justifiable.  A 

ridiculously low or high offer can backfire or end negotiations.  An effective lawyer avoids 

that—unless the client’s stated goal is not to resolve the case in mediation. 
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The lawyer should frame the offer in a way that demonstrates how it meets both parties’ 

interests—whether based on risk exposure, emotional impact, cost savings, or any other 

articulable interest. 

The lawyer should be intentional about making the first offer.  There are several schools 

of thought on this, and the decision should align with the overall negotiation strategy.  Avoid 

drawing lines in the sand.  Once a lawyer articulates a line they are not willing to cross, it can be 

difficult to walk that back if circumstances change. 

The opening offer should be nothing more than an invitation to negotiate, extended with 

the same hospitality and expectations one might associate with a social invitation.  It is not an 

invitation to an adversarial process.  Approach it with openness and confidence. 

Movement during mediation: Evaluating Counter Offers 

Whether the mediation occurs in joint session or in caucus, once the initial offer and 

response are exchanged, the lawyer will be working with the client, and the mediator, to find the 

most suitable response to arrive at the client’s goal.  The lawyer should not allow the negotiation 

to distract from the underlying interests and goals of the client and should evaluate each offer 

with the criteria that creates the best opportunity to meet those interests.  The lawyer should also 

consider how to respond to any offer in a way that might promote the other parties’ interests 

without impacting their client.  There are ethical considerations that a lawyer must account for 

when evaluating and responding to offers, as described on pages 55 to 57 of this guide.  

When the mediation involves negotiations that focus on numbers, the lawyer should 

nonetheless continue to look at non-monetary interests.  The lawyer should also consistently 

review the basis for any number that is articulated and look at interests or factors behind that 

number that provide for opportunities for negotiation.  If a lawyer believes that the mediation is 
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not progressing in a way that benefits the client, they may want to terminate the mediation as 

described on pages 50 to 51 of this guide.  

Dealing with Obnoxious or Overly Aggressive Opponents during Mediation 

At times throughout their careers, lawyers will encounter obnoxious or overly aggressive 

opposing counsel.  Mediation can be the perfect storm for flaring tempers.  Client emotions can 

be high.  Clients may be putting pressure on lawyers to obtain a particular (and sometimes 

unreasonable) result.  All of this is occurring while lawyers are managing firms, caseloads, other 

clients, and staff.  And lawyers have families and all the typical stressors of life.  So, an overly 

aggressive lawyer may simply be having a bad day.  But it may also be a strategic decision to 

knock their opposing counsel off their game. 

Shouting matches and reciprocal unreasonableness rarely resolve disputes.  It’s important 

to maintain professionalism in the face of aggression.  If the lawyer panics or gets angry, the 

client is more likely to do the same.  Lawyers should consider doing the opposite.  Stay calm.  

It’s easy to maintain aggression when the opponent is acting with similar aggression.  But, if the 

opponent is calm and polite, the aggressive lawyer is more likely to settle down.  Focus on 

common ground.  Mediators carry more than numbers.  They often carry messages.  And the 

mediator can reframe the dialogue between the parties by leading with facts, law, or even 

settlement terms in agreement.  Few things are more disarming than calm professionalism and 

common ground and interests.  If those tactics don’t work, talk to the mediator about whether a 

break is needed.  Perhaps the parties should leave the mediation site and take a long lunch break.  

Or maybe the parties should adjourn for the day and come back another time. 
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Using Tit-For-Tat as a model Negotiating Strategy during mediation 

Tit-for-tat is borne out of retaliation.  One party perceives disrespect in an offer or 

demand and mirrors that disrespect in return.  For example, in a case that should settle in the 

range of $200,000 to $250,000, the defendant offers $5,000.  The low offer inflames the plaintiff, 

so the response is a demand of $1 million.  This starts a cycle of minimal moves.  The defendant 

offers $6,000.00 and the plaintiff responds with $999,000.00  This tit-for-tat negotiation prolongs 

the day and is generally unproductive.  It risks clients giving up, unable to see the light at the end 

of the tunnel.  And it focuses on people, not problems.  In other words, tit-for-tat creates 

resentment between the parties because they are focused on each other’s tactics rather than their 

interests and the realities of the case. 

The best way to break the tit-for-tat cycle is to never engage with it.  But, if it begins, it 

can be broken.  Consider asking the mediator to propose a bracket.  Bracketing requires both 

parties to agree to a range.  It’s cooperative.  So, it can refocus the parties to their mutual goal of 

resolution.  Lawyers should also consider skipping numbers altogether on a move.  If the tit-for-

tat negotiation is embroiled in money, then ask the mediator to communicate non-monetary terms 

to the other side.  Perhaps the case is one in which both sides will want confidentiality.  Or 

maybe it’s an employment dispute and both sides want the employment relationship to continue.  

Reframing the discussion to the parties’ common ground can disarm the parties and break the tit-

for-tat cycle.  

Supporting the Client During Mediation  

Mediation can wear on clients. It’s typically an unfamiliar process, and cases can be 

emotional.  Lawyers should know their clients’ needs, physical and emotional, and their goals 

prior to mediation.  Having that knowledge can help the lawyer support the client.  Learn your 
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client’s body language.  If they are slumping in their chair, they might need to get out of the 

room and take a walk.  They may have a strong desire to tell their story, and, if they do, the 

lawyer should make sure the mediator listens and listens effectively. 

But clients’ demeanors change during mediation, too.  They can react to offers or 

demands in ways that can be unproductive.  Sometimes clients’ reactions are based on 

misunderstandings.  Lawyers should remind clients of their goals and of their “done” statements.  

They should counsel clients about what is happening.  They should take the time to explain what 

the client is experiencing.  It’s just as important, however, for the lawyer to show the client they 

are on their side.  The lawyer may need to rehash a critical mediation term with the mediator.  

The lawyer may need to negotiate the client’s most desired term before returning to other terms.  

Ensuring clients feel they are heard and that they are in control of their own fates is paramount to 

reaching a mediated settlement. 

Ending the Mediation:  Suspending Mediation, Impasse, and Solidifying Agreements 

How does the lawyer know when the mediation session is over?  When is the mediation 

entirely finished?  Of course, once the parties reach an agreement, the mediation may conclude.  

If the parties seem exhausted or it’s the end of the business day, the mediator may recommend 

that the mediation be scheduled to resume.  In other situations, the mediator will decide that the 

parties are at impasse, a term meaning that at this time, on this date, it is impossible to conclude 

the mediation.  However, there are times when the lawyer may ethically or strategically suspend 

participation in the mediation. See Appendix D-2 for a guide on when to suspend, or continue in 

mediation.    

What happens after the mediation when the case does not settle?  Ñhough mediation is a 

valuable tool in the legal process, offering parties the opportunity to resolve disputes outside the 
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courtroom, not all mediation sessions result in a settlement.  When parties leave the table without 

an agreement, it’s crucial for the lawyer to keep their wits about them to understand the next 

steps and how to leverage the insights gained during mediation to move forward effectively. 

When mediation concludes without a settlement, it’s not the end of the road.  Instead, it’s 

an opportunity to reassess and strategize.  Here are the biggest takeaways to consider. 

The Arguments Made: Think about the arguments presented by both sides.  What were the 

strengths and weaknesses?  Mediation is not a failure when the lawyer know more about their 

case than before the session.  Some quiet time assessing the competing arguments can help refine 

the approach in future negotiations or court proceedings.  An effective lawyer pays attention to 

how the mediator reacted to different points.  This can provide insight into how a judge or jury 

might perceive them. 

The Other Sideôs Goals and Objectives: Mediation offers a unique window into the other 

party’s priorities and motivations.  Were there any unexpected objectives or concessions?  

Recognizing these can help tailor the strategy to address their core concerns, potentially opening 

new avenues for negotiation. 

Narrowing Down the ñBig Issuesò: Even if a full settlement wasn’t reached, mediation 

often helps clarify the main points of contention.  Identify which issues were resolved or partially 

agreed upon and which remain contentious.  This clarity can streamline future discussions and 

focus efforts on the most significant barriers to settlement. 

Continuing in Mediation or Restarting Negotiations When Mediation Ended 

Sometimes, the parties may be close to an agreement but may need to return to iron out 

details. Be willing to return to the mediation table to get a full and complete written agreement. 
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Leaving any details to future discussions without a plan and schedule can create uncertainty and 

confusion for the parties. 

Other times, mediation doesn’t end with a complete resolution, but it can lay the 

groundwork for continued dialogue.  There are those who mistakenly believe that the person who 

is willing to negotiate early in the life of the lawsuit, or who suggests reconvening the mediation 

does so from a position of weakness.  That’s incorrect.  There is no better demonstration that a 

lawyer has a client’s best financial and emotional interests at heart than to relentlessly guide the 

client toward finding ways to resolve their lawsuit without trial.  Here’s how skilled lawyers 

effectively restart negotiations: 

Evaluate the Mediation Session: Effective lawyers begin by debriefing with the client and 

team.  Discuss what was learned, what worked, and what didn’t.  This evaluation will help in 

formulating a revised strategy that addresses unresolved issues more effectively. 

Communicate with the Other Party: Reach out to the opposing counsel to express a 

willingness to continue discussions.  Since so many mediations are conducted with the parties in 

separate rooms, or even over a computer screen, this is a good time to reconnect with the 

opposing lawyer, and lay the groundwork for trust and cooperation in later negotiations.  

Highlight any progress the parties made during the initial session and propose a follow-up 

meeting to tackle remaining issues.  This demonstrates a commitment to finding a resolution and 

can encourage the other side to engage constructively. 

Set Clear Objectives for the Next Session: Before returning to the mediation table, the 

lawyer should establish clear goals for what they hope to achieve.  Whether it’s resolving a 

specific issue or exploring alternative solutions, having a focused agenda can make the next 

session more productive. 
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Consider Alternative Approaches: If traditional mediation didn’t yield results, explore 

other methods such as introducing a neutral expert consultant for intractable technical issues, or 

some other idea that might move the parties off center.  The parties might even try a different 

mediator who might bring a fresh perspective. 

Prepare for Flexibility: The effective lawyer is open to adjusting their approach based on 

new information or changing circumstances.  Flexibility can be a powerful tool in reaching a 

settlement that satisfies all parties involved. 

While an initial mediation session may not always result in a settlement, it provides 

invaluable insights and opportunities for continued negotiation.  By understanding the dynamics 

at play and strategically planning the next steps, lawyers can effectively guide their clients 

through the complexities of post-mediation negotiations, ultimately working towards a resolution 

that meets their clients’ needs. 

The Settlement Agreement  

Many mediators come to the mediation prepared with a template for the essence of a 

settlement, including basic things like the amount of the settlement, terms, responsibilities of each 

party, etc.  This template should also make clear that a formal settlement agreement shall be 

prepared by the parties after the mediation.  Should an agreement be reached, the written agreement 

should be reviewed and signed by the parties prior to conclusion of the mediation.  Counsel should 

make concrete plans as to the contents of the formal settlement agreement and the impact of 

disagreement on the terms of that agreement may have on the agreement reached in mediation.  

Mediated settlement agreements are contractual and, once they are placed in writing (and 

sometimes even when they are oral), are enforceable.  Once the client signs the agreement, they 

are bound as they would be with any contract.  The best practice is to ensure that everyone signs 
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the binding agreement once it is reached.  In some situations, further details may need to be added, 

and the agreement may be drafted in such a way to provide specific guidance on the depth of those 

additions. Lawyers should be cautious however, since leaving any terms unresolved can cause 

confusion with the enforcement of the agreement and protract the resolution of the case. This is 

one of the most important things that the young lawyer needs to remember about mediation!  Be 

sure the agreement and ALL terms of the agreement in in writing and signed by the client. If you 

need more time to get the agreement finished, request that it be scheduled. 

Lawyers should attend mediation prepared with both a form settlement agreement that they 

would find satisfactory and any releases that they expect any parties to execute. While this may 

not be the conventional practice, it is the best practice to avoid confusion on enforcement of 

settlement agreements.  

After the Mediation: The Follow Up and the Report 

Regardless of whether or not the parties reach an agreement, the mediator is required to 

file a report following mediation.  Under the West Virginia Trial Court Rules of Civil Procedure, 

the mediator shall, within ten (10) days after mediation is completed or terminated, report to the 

court the outcome of the mediation.  Unless otherwise required by the court, the mediator's report 

shall state the style of the case, the civil action or other administrative identification number, and 

whether a settlement was reached.  With the written consent of the parties, the mediator may 

identify any pending motions, discovery, or issues which, if resolved, would facilitate the 

possibility of settlement or resolution.  W.Va. Trial. Ct. R. 25.15.   

Under the Local Rules for the United States District Court for the Southern District of 

West Virginia, immediately upon the completion of mediation resulting in the settlement of all or 

part of a case, the parties shall notify the chambers of the presiding judicial officer.  Within 7 
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days of the close of mediation, the mediator will file with the clerk a report which states that all 

or part of the case was settled (specifying which part of the case settled) or that it was not settled.  

If all or part of the case was settled, the parties shall, at the mediation, place in writing the terms 

of the settlement, and all participants shall sign the terms of the settlement, with the mediator 

retaining the original.  L. R. Civ. P. 16.6.8.   

Under the Local Rules for the United States District Court for the Northern District of 

West Virginia, unless a different time period is set by the judicial officer, the mediator shall file 

within seven days of conclusion of the mediation with the Clerk’s office a Mediation Report 

Form stating whether or not the mediation resulted in settlement.  It is the responsibility of the 

parties to ensure compliance with this Rule.  L. R. Civ. P. 16.06.   

When the parties did not reach an agreement but determined that further mediation would 

be warranted, the mediator will work with counsel and the parties to schedule a follow-up to 

finalize the agreement or resume mediation. If your mediator does not schedule the follow up—

be sure to contact them to remind them to schedule time for any needed activities. 

When the parties decided to terminate mediation, most mediators will follow up at least 

once to determine if the parties may want to return to mediation. If your mediator does not 

follow up, consider placing a call to them to inquire about whether they may be willing to reach 

both parties to determine what further action might bring them closer to resolution.  

Attorney and Mediation Ethics; Confidentiality and Privilege 

Mediation is generally understood to be confidential and that any discussions whatsoever 

made during mediation are confidential.  This confidentiality is prescribed by several laws.  The 

two that apply to most civil legal proceedings are Trial Court Rule 25.12 and West Virginia Rules 

of Evidence Rule 408.  
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West Virginia Trial Court Rule 25.12 provides for mediation to be confidential and allows 

for the parties to determine the scope of confidentiality.  Any agreement to mediate should make 

that scope clear to all participants.  Most of the time, confidentiality can be waived if a complaint 

is filed against a mediator, or if the mediator believes that a risk of physical harm is posed in the 

mediation.  One issue that has been raised is that the rule does not mention a mediation privilege, 

and its protections may not extend to mediations outside the judicial system.  However, Rule 408 

of the West Virginia Rules of Evidence creates that privilege: 

(a)  Prohibited Uses.  Evidence of the following is not admissible — on 

behalf of any party — either to prove or disprove the validity or amount of a 

disputed claim, the liability of a party in a disputed claim, or to impeach by a prior 

inconsistent statement or a contradiction: 

          (1)  furnishing, promising, or offering — or accepting, promising to 

accept, or offering to accept — a valuable consideration in compromising or 

attempting to compromise the claim; and 

          (2)  conduct or a statement made during compromise negotiations 

about the claim. 

(b)  Exceptions.  This rule does not require the exclusion of any evidence 

otherwise discoverable merely because it is presented in the course of 

compromise negotiations. This rule also does not require exclusion when the 

evidence is offered for another purpose, such as proving bias or prejudice of a 

witness, negating a contention of undue delay, or proving an effort to obstruct a 

criminal investigation or prosecution.  

 
W. Va. R. Evid. 408. 

Family court mediation is governed by West Virginia Code § 48-9-202, and the 

confidentiality provision states: “(c) A mediator shall not make a recommendation to the court 

and may not reveal information that either parent has disclosed during mediation under a 

reasonable expectation of confidentiality, except that a mediator may reveal to the court credible 

information that he or she has received concerning domestic violence or child abuse.” W. Va. 

Code § 48-9-202(c). 
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Two other clear areas where mediation is confidential are codified.  West Virginia Code § 

30-1-8b pertains to state bar complaints against lawyers and provides for those proceedings to be 

confidential.  Mediations conducted under the Public Service Commission are confidential per 

West Virginia Code of State Rules § 150-38-31 – Mediation. 

The best practice for the attorney is to inquire as to confidentiality prior to the 

commencement of the mediation and ensure that the parties agree to the scope in writing.  Since 

a few Supreme Court cases have addressed the issue of confidentiality as to requiring the 

mediator to appear to address whether or not parties reached a settlement, the lawyer should 

make it clear at the conclusion of the mediation whether or not a full and final settlement has 

occurred or whether additional details will be required to be negotiated.   

Costs: Apportioning and Payment of Mediation Costs and Other Costs 

Payment of Mediation Costs. 

Mediation can be expensive.  Traditional costs include the mediator’s fee (typically 

$300/hr to $500/hr), attorney fees (including preparation), lunch, and rental space.  Lawyers 

should discuss these costs with clients.  Clients should understand these costs and how they will 

be paid, whether they will show up on the client’s next bill or will be deducted from settlement 

proceeds in a contingency fee case. 

The best practice for lawyers is to have the parties pay for mediation directly to the 

mediator or for the client to advance the cost for mediation to the lawyer, except when the lawyer 

has specifically agreed to advance costs.  In that event, the lawyer should pay the mediator as 

requested by the mediator or promptly upon the conclusion of the mediation.  When lawyers fail 

to pay the mediators they may become liable for the costs or they may have a very difficult time 
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locating a mediator.  Courts have the authority grant motions to compel payment of mediator’s 

fees, along with costs. 

Communicating the Savings Costs of Mediation to Clients. 

While mediation can be costly, litigation is even more so.  Lawyers in West Virginia 

typically  charge between $180/hr and $400/hr in civil cases.  Even the simplest cases can exceed 

$50,000 in attorney fees alone if taken to trial.  And that’s only the tip of the iceberg.  There are 

costs for printing, postage, travel, deposition fees, court reporter fees, deposition transcripts, 

expert fees, guardian ad litem fees (in some cases), trial witness fees, jury costs, and exhibit 

preparation.  In a case with multiple experts, litigation costs can easily be in the $30,000 to 

$50,000 range.  

Like mediation costs, litigation costs should be discussed with clients early and often.  

Avoiding litigation costs may be a driver for early mediation.  For example, the lawyer retaining 

an expert typically pays for the expert’s review of documents, report preparation, and deposition 

preparation.  But the opposing lawyer usually pays for the expert’s time during the deposition.  

And when both sides have experts, these costs get into five figures quickly.  It may be in the 

parties’ best interests to attempt mediation before conducting expert discovery.  The deferred 

costs may provide the parties more flexibility in negotiations and may provide additional 

incentive to reach a resolution to avoid those costs in the near future. 

Allocating the Costs of Mediation 

The practice in West Virginia as of the date of drafting this section is equal allocation of 

costs between the parties in civil cases.  Most mediators bill clients by the hour and schedule 

mediation in half- or full-day segments.  The costs are often paid by the parties to the lawyer, and 

held in trust, or to the mediator before the mediation occurs.  Several years ago, the parties often 

https://www.clio.com/resources/legal-trends/compare-lawyer-rates/wv/
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discussed the costs of mediation during the mediation and would allocate the cost at that time.  

However, this is often no longer the case. 

Mediation costs are paid for by the state in very limited circumstances.  In family cases 

that are referred to mediation for the resolution of custody issues, the court determines the 

amount to be paid consistent with the statutory schedule and allocates the costs between the 

parties.  Most courts also allocate administrative costs to be paid to the mediator.  When a party 

files an affidavit of indigency, the mediators generally provide services to that client without a 

fee. 

Other situations where parties may be provided with a pro bono mediator include pilot 

projects in Magistrate Courts.  In cases involving the Human Rights Commission and the Public 

Service Commission, mediators are provided by the agencies, and the parties are not required to 

share in the payment.  In cases involving IEPs (Individual Education Plans), dissatisfied parents 

may request mediation, and the costs are paid by the school system.  The state employee 

grievance mediation process provides mediators without costs to the grievant.  Costs for neutrals 

in restorative justice proceedings have been paid by Public Defender Services for qualifying 

clients in the past and the potential for payment for a mediator in a Child Abuse and Neglect 

matters may be possible when billed as a litigation expense.  

Parties’ mediation costs are also paid by the state in Business Court where every case is 

assigned two judges—a litigation judge and a resolution judge.  

Cost Shifting  

While mediation respects the rule of self-determination, the parties are required to 

“participate fully, openly and knowledgeably in a mutual effort to examine and resolve issues.”  

W. Va. T.C.R. 25.11.  Participation begins with attendance.  Each party or their representative 
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(with full decision-making discretion), each party’s counsel, and, if applicable, a representative 

of the insurance carrier (with full decision-making discretion) for all insured parties are required 

to attend mediation.  W. Va. T.C.R. 25.10.  “If a party or its representative, counsel, or insurance 

carrier fails to appear at the mediation session without good cause or appears without decision-

making discretion, the court sua sponte or upon motion may impose sanctions, including an 

award of reasonable mediator and attorney fees and other costs, against the responsible party.”  

W. Va. T.C.R. 25.10.  Notably, “Rule 25.10 permits the court to impose sanctions only against 

‘the responsible party.’”  Cassaccio v. Curtiss, 228 W. Va. 156, 162, 718 S.E.2d 506, 512 (2011) 

(quoting W. Va. T.C.R. 25.10).  But the Supreme Court of Appeals of West Virginia has 

interpreted the term “party” to include “the insurance carrier for an insured party” so that they 

“may be sanctioned by a trial court for [] unauthorized failure to participate” in mediation.  Id. at 

164, 718 S.E.2d at 514.  

Lawyers should be mindful that attendance is crucial to participation and should ensure in 

advance that dates work for all required attendees.  If a party isn’t interested in settlement or is 

only intending to offer a de minimus settlement amount, the lawyer should inform the mediator 

ahead of mediation.  Managing expectations can help to avoid claims of unreasonable conduct or 

failure to negotiate in good faith. 

Conclusion: Just Do It! 

There you have it. We've given you the tools not only to prepare on the eve of your first 

mediation, but to succeed in every mediation from the moment you first meet your client. From 

understanding process choices to developing strong working relationships with opposing counsel 

and mediators, your role is to approach each case with diligence, professionalism, and integrity. 
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Mediation is more than a step in litigation — it’s a powerful opportunity to resolve 

conflict with intention, creativity, and respect. Bring your full attention to it. Prepare your clients 

with care. Collaborate with mediators and peers. And remember: no one becomes an expert 

overnight. Lean on your mentors, ask questions, and reach out to those of us who have walked 

this path before you.  There is no substitution for good mediation preparation. 

You're not just learning how to mediate a case. You're shaping your identity as a lawyer. 

And we’re here for you every step of the way.
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Appendix A: Glossary 

 

Alternative Dispute Resolution (ADR): A process mutually agreed upon by disputing parties, 

involving the assistance of a neutral party or non-adversarial methods, aimed at achieving an 

agreement and averting litigation. 

 

Arbitration: A private process led by one or more third parties who determine the resolution of a 

dispute. The outcome can be either "binding" or "non-binding/advisory." (Source: Jim Stutzman) 

 

High-Low Arbitration: This is a type of arbitration where parties establish a binding range 

within which the arbitrator's decision must fall. 

 

Med-Arb: Med-Arb combines mediation and arbitration. It starts with a mediator facilitating 

negotiations and, if an impasse is reached, transitioning into an arbitrator to make a final 

decision. This approach raises significant ethical considerations that should be thoroughly 

researched. (Source: Richard Fullerton) 

 

Collaborative Law: A voluntary dispute resolution process where parties settle without 

litigation, contingent on signing a collaborative participation agreement, disclosing relevant 

information, and employing good faith negotiations with legal representation. 

 

Conciliation: Conciliation is challenging to define precisely. In a broad sense, it refers to less 

structured or informal processes aimed at collaboration. In some cases, a third party plays an 

authoritative role in proposing the terms of the agreement. (Source: Jim Stutzman) 

 

Conflict Coaching: A one-on-one communication process between a coach and a client, 

enhancing the client's understanding of conflict-related matters, interaction strategies, and skills. 

(Source: Jones, T.S., Brinkert) 

 

Early Neutral Evaluation: A process where a neutral party is presented with a summary of facts 

and legal aspects by all involved parties, and they provide a non-binding evaluation of the 

positions and the probable trial outcome. (Source: VA Code § 8.01 576.4) 

 

Facilitation: The process or skill set through which a third party assists disputants in moving 

towards resolving a conflict. Facilitation often includes helping set meeting ground rules, 

facilitating communication, analyzing the situation, and maintaining focus on mutual goals. 

(Source: Dan Snodderly) 

 

Judicial Settlement Conference: An informal process where a court-affiliated person with 

mediation and settlement conference skills actively guides parties towards mutually satisfactory 

resolutions. While the facilitator does not decide the case, their input influences settlement 

negotiations.  

 

Mediation: A facilitated process by a neutral third party in which disputants discuss their 

concerns and explore potential solutions to their differences. Mediation is non-binding and 

emphasizes self-determination and impartiality. (Source: Alice M. Price Laflin) 
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Evaluative Mediation: The mediator assesses the case and shares information to guide parties 

toward a settlement. Decisions often hinge on legal analysis and may involve compromise. 

(Source: Katie Shonk) 

 

Facilitative Mediation: The mediator guides discussions without offering opinions on the case's 

merits or potential legal outcomes, allowing parties to assess their positions independently. 

(Source: Virginia required form for Agreement to Mediate) 

 

Narrative Mediation: A newer mediation style where the mediator works to construct a new 

narrative that supports conflict resolution by examining and aligning the parties' stories. (Source: 

John Winslade) 

 

Transformative Mediation: The mediator seeks to balance parties' negotiation power while 

fostering conflict resolution opportunities, focusing on enhancing parties' competence and 

connection. (Source: Bush and Folger) 

 

Negotiation: A process involving communication and bargaining between parties to reach a 

mutually acceptable agreement on shared concerns, typically involving compromise and 

concessions. (Source: Dan Snodderly) 

 

Interest-Based Negotiation: This approach, attributed to William Ury, focuses on understanding 

parties' interests beyond their stated positions, enabling mutually beneficial solutions by 

separating people from the problem and relying on objective criteria. 

 

Structured Negotiation: A process that occurs without filing a lawsuit, avoiding the 

complexities and expenses of litigation, involving negotiation between parties. (Source: Lainey 

Feingold) 

 

Ombudsperson: An individual associated with an organization or business who assists in 

resolving conflicts or concerns by gathering information, conducting research, and investigating. 

Various ombuds roles and responsibilities exist, including organizational, classical, and advocate 

ombuds. 

 

Restorative Justice: An alternative approach to addressing criminal wrongdoing, aiming to 

address the harm caused and meet unmet needs rather than simply punishing offenders. 
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Appendix B: ABA Standards 
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Appendix C:  Sample Forms 

 

C-1: Sample Agreement to Mediate 
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C-2: Sample Mediation Statements 

 

VIA EMAIL 

Mediator 

Company 

Address 

Address 

Email 

 

July 1, 2026 

 

 Re:  Smith v. Miller 

  Civil Action No. 26-C-1 

  Kanawha County Circuit Court 

 

CONFIDENTIAL MEDIATION STATEMENT 

 

Dear Mediator: 

 

 Thank you for agreeing to serve as the mediator in this matter. I represent the Plaintiff 

Sarah Smith. Please allow this correspondence to serve as my client’s confidential mediation 

statement. Please keep the information in this correspondence in strict confidence unless disclosure 

is agreed upon in advance. 

 

I. Facts 

 

On a rainy Tuesday afternoon at approximately 3:30 PM, Ms. Smith was driving eastbound 

on Oak Street in her blue Honda Civic, approaching the intersection with Maple Avenue. She was 

picking her daughter up from daycare after finishing her shift at work. She was driving at a safe 

speed, approximately 25 mph in a 30 mph zone.  As she entered the intersection, the traffic light 

turned yellow. The traffic light had just turned yellow as she entered the intersection at about 25 

mph in a 30 mph zone. 

 

In the intersection, a red pickup truck came out of nowhere.  Ms. Smith couldn’t see the 

pickup truck until it was too late. She braked hard, but she collided with the pickup truck. She 

suffered severe, debilitating injuries to her neck. She was taken from the scene in an ambulance. 

At the hospital, she underwent imaging and was diagnosed with a whiplash injury. She required 

extensive physical therapy. While she was discharged from physical therapy, she still has pain and 

stiffness in her neck.  

 

II. Liability 

 

Liability clearly rests with Defendant Mark Miller, the driver of the red pickup truck.  

Because the light turned yellow as Ms. Smith entered the intersection, Mr. Miller must have had a 

red light and failed to stop.   
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III. Causation 

 

As a result of Defendant’s negligence, Ms. Smith has suffered debilitating injuries to her 

neck.  She had no prior neck injuries.  She was always active.  And the imaging from the hospital 

immediately following the accident showed a whiplash injury. 

 

IV. Damages 

 

Ms. Smith has incurred $50,000 in medical expenses.  Her medical insurer has asserted a 

lien for $25,000.  She also had to miss work for physical therapy and has lost wages of $10,000. 

 

V. Settlement Position 

 

Ms. Smith would like to resolve this case.  We have made a demand of the Defendant’s 

insurer’s policy limits of $100,000.  But Defendant has not made a counteroffer.  A jury verdict 

could very easily exceed the policy limits.  So, while Ms. Smith is reasonable, she doesn’t have a 

lot of room to move. 

 

I hope this mediation statement provides you with the information you need to assist in our 

mediation. If you need any additional information prior to the mediation date, please do not hesitate 

to contact me. 

 

     Very truly yours, 

 

 

 

      Larry Lawyer 
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VIA EMAIL 

Mediator 

Company 

Address 

Address 

Email 

 

 Re:  Smith v. Miller 

  Civil Action No. 26-C-1 

  Kanawha County Circuit Court 

 

CONFIDENTIAL MEDIATION STATEMENT 

 

Dear Mediator: 

 

 Thank you for agreeing to serve as the mediator in this matter. I represent the Defendnat 

Mark Miller. Please allow this correspondence to serve as my client’s confidential mediation 

statement. Please keep the information in this correspondence in strict confidence unless disclosure 

is agreed upon in advance. 

 

I. Facts 

 

Mr. Miller was driving southbound on Maple Avenue in his red pickup truck, approaching 

the intersection with Oak Street. He was driving home from work. The speed limit was 30 mph, 

but Mr. Miller was slowing to a stop as he approached a red light.  As he approached the 

intersection, the light turned green.  He took his foot off the brake and began to accelerate.  As he 

entered the intersection, a blue Honda Civic pulled through the intersection.  He slammed on his 

brakes, but he struck the vehicle.   

A woman got out of the vehicle immediately and ran over to Mr. Miller’s truck, shouting 

obscenities.  Mr. Miller was confused because it was clear that she had run a red light.  She then 

started rubbing her neck and called for an ambulance.  Police came to the scene, but they couldn’t 

determine fault.  

II. Liability 

 

Plaintiff is at fault.  Mr. Miller did not enter the intersection until his light was green.  

Unless the traffic signal malfunctioned, Plaintiff Sarah Smith ran the red light.  At a minimum, the 

jury will place significant fault on Plaintiff. 

 

III. Causation 

 

Plaintiff claims that she suffered a whiplash injury, but she was fine at the scene.  If the 

injury was as debilitating as she says, she probably wouldn’t have been able to run out of her car 

shouting obscenities at Mr. Miller.  And she caused the accident anyway. 
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IV. Damages 

 

Plaintiff claims $50,000 in medical expenses and lost wages of $10,000.  Even if she were 

to prevail, the jury would place significant fault on her, reducing the total damages award.  She’s 

not sympathetic, so I don’t believe a jury would award significant non-monetary damages. 

 

V. Settlement Position 

 

Plaintiff has made a policy limits demand of $100,000.  Mr. Miller’s calculation is simple: 

He didn’t do anything wrong, so he shouldn’t have to pay her.  He doesn’t want to go to trial and 

take time off from work, so he is willing to negotiate.  We simply think Plaintiff’s demand is too 

high.  Unfortunately, we don’t think she will be reasonable, so we haven’t responded to the demand 

yet.  We are seeking your guidance on how to deliver a reasonable offer that communicates our 

willingness to settle while still signaling that Plaintiff needs to lower her expectations. 

 

I hope this mediation statement provides you with the information you need to assist in our 

mediation. If you need any additional information prior to the mediation date, please do not hesitate 

to contact me. 

 

     Very truly yours, 

 

 

 

      Danny Defense Attorney 
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PLAINTIFFS’ CONFIDENTIAL MEDIATION STATEMENT 

 

Mediation Date and Time: Friday, January 5, 2024, 10:00 a.m. 

Mediator: Elliot G. Hicks, Esquire 

Location: Big Firm Office, PLLC 

Terms of Payment: Parties to pay costs of mediation equally. 

 

I. PARTIES AND INTERESTS 

A. PARTIES: 

Plaintiff John Doe 

Plaintiff Jane Doe 

Defendant Retail Store, Inc. 

Third-Party Defendant Convenience Market Partnership 

 

B. ATTORNEYS 

For Plaintiffs: 

Attorney A 

Attorney B 

For Defendant Retail Store, Inc.: 

Attorney C 

Attorney D 

For Third-Party Defendant Convenience Market Partnership: 

Attorney E 

Attorney F 

 

C. OTHER PARTIES IN INTEREST 

Medicare health coverage lien paybacks are estimated to be about $12,000.00. 

 

II. DAMAGE ISSUES 

A. INJURY AT RETAIL STORE 

 

On November 24, 2020, John Doe fell in the parking lot of Retail Store, Inc. while trying 

to catch a runaway shopping cart. The slope of the parking lot caused the cart to roll away, 

leading to his fall and severe injury to his left arm and shoulder. The defendants argue the slope 

was obvious, but the danger was not apparent to shoppers. 

 

B. DAMAGES 

 

John Doe has limited use of his arm and shoulder. Medical expenses related to the fall 

total at least $159,000.00. 

 

C. SUMMARY OF MEDICAL TREATMENT 

 

John Doe received emergency treatment and surgery for his injuries. He underwent 

extensive physical therapy but continues to experience pain and limited mobility. 
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D. CURRENT CONDITION 

 

John Doe suffers from ongoing pain and limitations, affecting his daily activities and 

quality of life. He is unable to engage in many of his previous hobbies and requires assistance 

with various tasks. 

 

E. LOSS OF CONSORTIUM 

 

Jane Doe is affected by her husband's injuries, taking on more responsibilities and 

experiencing changes in their relationship. 

 

III. LITIGATION AND DISCOVERY 

A. SCHEDULING ORDER 

Trial: January 22, 2024 

Pretrial: January 10, 2024 

Discovery to Be Completed: October 10, 2023 

 

B. DEPOSITIONS 

Fact Witnesses: 

- John Doe 

- Jane Doe 

- Eyewitnesses 

Expert Witnesses to Be Deposed: 

- Plaintiffs’ Experts 

- Defendant’s Experts 

- Third-Party Defendant’s Experts 

 

IV. SETTLEMENT DISCUSSIONS 

 

- Proposal to settle for $200,000.00 was made but not substantively responded to. 

- Medical bills total over $159,000.00, with a Medicare lien of $21,700.00. 

 

VI. DOCUMENTS TO BE PROVIDED TO MEDIATOR 

 

- Incident Report 

- Plaintiffs’ Complaint and Defendant’s Answer 

- Expert Witness Disclosures 

- Medical Records 

 

cc: JOHN DOE 

JANE DOE 
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C-3: Sample Settlement Agreements 

 

IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

JAMES SMITH, MARIE JONES, 

ROBERT BROWN, and 

EMILY WHITE,  

 

Plaintiffs, 

Civil Action No. 25-C-433 

v. 

 

MICHAEL DAVIS,  

 

Defendant. 

MEDIATION SETTLEMENT AGREEMENT 

Date of Mediation: July 1, 2026 

The parties hereto, subject to Court approval of the proposed settlements on behalf of the 

infants herein, agree to a dismissal with prejudice of the above cause of action upon the 

following terms and conditions: 

1. Payment to James Smith: 

Defendant shall pay Plaintiff James Smith the sum of $10,000.00, in satisfaction of all 

claims asserted herein, specifically for medical and hospital expenses and general 

damages for pain and suffering arising from physical injury. 

2. Payment to Infant Plaintiff Marie Jones: 

Defendant shall pay Infant Plaintiff Marie Jones the sum of $10,000.00, in satisfaction of 

all claims asserted herein, specifically for medical and hospital expenses and general 

damages for pain and suffering arising from physical injury. 

3. Payment to Robert Brown: 

Defendant shall pay Plaintiff Robert Brown the sum of $10,000.00, in satisfaction of all 

claims asserted herein, specifically for medical and hospital expenses and general 

damages for pain and suffering arising from physical injury. 

4. Payment to Infant Plaintiff Emily White: 

Defendant shall pay Infant Plaintiff Emily White the sum of $10,000.00, in satisfaction of 

all claims asserted herein, specifically for medical and hospital expenses and general 

damages for pain and suffering arising from physical injury. 

5. Medical Expenses and Indemnification: 

Plaintiffs shall respectively pay all medical expenses incurred as a result of the injuries 

which have been the subject of this action and shall indemnify, hold harmless, and defend 

Defendant against all such expenses, directly or via subrogation, including those of 

Metropolitan Home and Auto Insurance Company. Nothing herein shall create a personal 
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contractual indemnification of Plaintiffs’ counsel for the benefit of the Defendant or 

Defendant's insurer. 

6. Medicaid Reimbursement: 

The parties acknowledge that Medicaid has paid at least a portion of the medical bills 

incurred as a result of the incident. The parties acknowledge Medicaid’s statutory right to 

reimbursement and undertake to fulfill it through this agreement. The amount of 

Medicaid reimbursement shall be obtained through a closing letter for the Court’s 

consideration during the infant settlement proceedings for Marie Jones and Emily White, 

and said claims shall be satisfied from the gross proceeds for each recipient. 

7. Mediation Costs: 

Defendant shall pay all mediation costs incurred herein. 

8. Infant Settlement Costs: 

Defendant shall pay all costs incurred for the infant settlement proceeding, including 

costs of the guardian ad litem. 

9. Survival of Agreement: 

This agreement shall survive the subsequent execution of Releases or other documents 

executed to carry out the terms hereof. 

10. Preparation of Documents: 

Counsel for Defendant shall prepare the proposed Release, Petition for Infant Settlement, 

and Order of Dismissal. It is the intent of the parties that the Plaintiffs grant Defendant a 

full and complete release, subject to Court approval, of the settlement on behalf of the 

infants. 

11. Enforceability: 

It is further the intent of the parties that this agreement may be enforceable by the Court, 

including reinstatement of the action for the purpose of enforcement. 

Entered into this 1st day of July, 2026. 

Plaintiffs: (need signature lines)  

¶ James Smith, Plaintiff 

¶ James Smith on behalf of Marie Jones, Infant Plaintiff 

¶ Robert Brown, Plaintiff 

¶ Robert Brown on behalf of Emily White, Infant Plaintiff 

Counsel for Plaintiffs: 

¶ Jane White 

Counsel for Defendant: 

¶ Robert Green 

Adjuster, Metropolitan Home and Auto Insurance Company: 

¶ James Gray 

Mediator: Frank Brown 
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RE: John Doe v. Ace Company (Civil Action No:__________; Circuit Court of 

_________County; Judge ___________ 

 

******************************************************************************

* 

 

 

CONFIDENTIAL MEDIATION SETTLEMENT MEMORANDUM OF 

UNDERSTANDING / TERM SHEET 

 

[Examples of Terms – Not Meant to be Comprehensive – Depends on Case] 

 

1. Defendants shall pay plaintiff a Settlement Amount of $______________.   

 

2.  Plaintiff shall provide a full release of all claims against Defendants, including but not limited 

to, Defendants’ representatives, employees, affiliates, attorneys, etc. 

 

3.  The Parties are each responsible for their own litigation, mediation and arbitration fees and 

expenses, including, but not limited to, their own attorneys’ fees.   

 

4.  Mediation fees and expenses shall be paid by Defendants in addition to the above Settlement 

Amount [or divided as agreed] and shall be paid within thirty days of the date of this agreement. 

 

5.  Formal settlement documents are to be prepared and executed by the parties. 

 

6. A mutual confidentiality clause shall be included in settlement agreement.  

 

7. The Parties agree to cooperate to obtain an order of dismissal with prejudice of the action to be 

entered by the Arbitrator. 

 

 

Dated this ___ day of ______, 2025.   

 

Defendant Ace Company  

 

 by: _____________________________ 

 

Counsel’s Name 

 

Plaintiff John Doe 

 

 

 by: _______________________________ 

 

Counsel’s Name 
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Appendix D:  Checklists 

D-1 Check list for Mediation Day 

 

It’s your first mediation! What do you do? How to have confidence? Learn How 

Lawyers Leverage Experience (and In-Experience) to Excel in Mediation. 

  

The key to confidence in mediation is similar to any other event in the law, including trials, 

hearings, and depositions, which is preparation. This checklist may help you prepare for mediation. 
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D-2 Checklist: Should the lawyer suspend the mediation?  

 

During a mediation session, and throughout the mediation process, there is always the 

question of when to give up.  When should the mediator (or lawyer) stop the mediation session? 

It's usually never time to fully give up on mediation or permanently suspend negotiation in a case 

until the matter is completely resolved, with no potential for appeal or modification. (There is 

always a possibility of finding a resolution that satisfies the parties, so don’t stop trying!) 

When to Continue in a Mediation Session 

When the following circumstances are present, it is often best to encourage the client to 

continue in the mediation session. 
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When to Stop Mediating in a Session 

Sometimes, usually due to fatigue or the parties just being too far apart to have 

productive conversation, it may be beneficial to suspend the mediation session.  (However, even 

suspending the session, it is usually a good idea to keep the door open for future meetings.)   
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Appendix E:  Overview of the Law in West Virginia 

This appendix provides an overview of the important decisions, statutes, and developing 

law in the field of mediation and alternative dispute resolution.  Much like the rest of this guide, 

this is a snapshot of the law when this guide was created.  It cannot and should not be used as a 

substitute for researching your specific issue.  However, the goal of this section is to highlight 

important decisions, statutes, and rules that a young lawyer might find useful in their navigation 

of the alternative dispute resolution field. To review an outline of most West Virginia reported 

cases visit http://www.brendawaugh.com/2025adrmaterials. 

a. Significant Cases About Processes 

Enforcement of Settlements 

The passage of time, cold feet, or any of a multitude of other reasons may lead to a party 

wanting to break a settlement agreement after the parties have, at least in theory, resolved the 

dispute.  Thus, it is important to stress to your clients before, during, and after the alternative 

dispute resolution process that the agreement entered into between the parties will be enforceable 

in court, absent exigent circumstances.  On the other hand, let this be a lesson to all attorneys, 

new and experienced, to get your settlement in writing.  At the end of a long day of mediation, or 

settlement negotiations, it may be tempting to go home or go to lunch but take the extra time and 

memorialize your agreement in writing.  Not only may it save your settlement, but it will also 

prevent long and costly time spent trying to enforce an agreement that may be considered 

inchoate.  

Circuit Courts 

The West Virginia Trial Court Rules address the issue of enforcing settlement agreements 

in Rule 25.14.  Rule 25.14 of the West Virginia Trial Court Rules provides that, “[i]f the parties 
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reach a settlement or resolution and execute a written agreement, the agreement is enforceable in 

the same manner as any other written contract.”  This tends to be the decision, even when the 

agreement was not reduced to writing.  A settlement agreement should be thought of in contract 

terms, thus it is important to draft your settlement agreement with that in mind.  A written 

agreement provides a great deal of stability (and can prevent later arguments about a “lack of a 

meeting of the minds”).  Elmore v. Triad Hospitals, Inc., 640 S.E.2d 217, 220 W. Va. 154 (W. Va. 

2006).   

The preceding case summary addresses a stronger scenario for parties seeking to enforce 

a settlement agreement.  However, all is not lost if the parties failed to memorialize their 

settlement agreement in writing.  Oral agreements may still be enforceable.  Though not ideal, 

there is support for enforcement of an oral agreement or oral settlement.  See Bartlett v. 

Lipscomb, No. 14-0278, 2015 W.Va. LEXIS 262, 2015 WL 1740942 (W. Va. Apr. 9, 2015).  An 

argument to enforce an oral settlement is stronger with the presence of a neutral third-party, such 

as a mediator, so be very careful when leaving a settlement conference between only the parties 

and counsel without a written agreement. 

Family Courts 

Those of us who practice before Family Courts know that mediation and dispute 

resolution in the domestic relations field is slightly different.  Specifically, the Family Court has 

a say in settlement agreements and, by statute, must approve them.  W. Va. Code § 48-7-102.  

Family Courts deal with issues of equity that are not as clear as many cases in Circuit Court – 

thus the issues before Family Courts (and the settlements that arise from them) must be viewed 

in this light.  Whether it be a parenting plan, equitable distribution, or spousal support, the 

general rule is still the same – always get your agreement in writing.  If the Court does not accept 
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the agreement for one reason or another, that is out of your hands.  See Mason v. Mason, 607 

S.E.2d 434, 216 W. Va. 328 (W. Va. 2004) (Because W. Va. R. Fam. Ct. 42(c) allows parties to 

withdraw agreements on the parenting plan and the court has a duty to review plan consistent 

with Rule 43 to be sure it is knowing and willingly entered into, the Family Court Judge (and 

Circuit Court on review) erred when enforcing an agreement that the party had not filed since 

they did not agree and did not want it entered.) 

b. Significant Cases Regarding Different Areas of Law  

This section will discuss the use of alternative dispute resolution in select areas of the law 

where its use may be prevalent or may become prevalent in the near future.  This is not meant to 

be a complete recitation of every area of the law or every case therein but is meant to be a guide 

for attorneys using ADR in these fields.  As stated previously, this is not intended to be a 

substitute for your own research but is merely a guide.  

Abuse and Neglect 

At the time of this writing, Alternative Dispute Resolution is not commonly used in abuse 

and neglect cases.  However, this is likely to change in the near future given the volume of abuse 

and neglect cases in our jurisdiction and the push toward ADR in other areas of the law.  Though 

few decisions note use of ADR, specifically mediation, there are no decisions expanding on 

ADR’s use in this field.  

ODC and Attorney Fee Disputes 

Mediation is a powerful tool in the dispute resolution process; thus, it is understandable 

why mediation would be common in ODC (“Office of Disciplinary Counsel”) matters and 

disputes about attorney fees.  Though the decisions do not expand on the law of ADR and 
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mediation in this field, it is an important tool that can bring disputes between attorneys and 

former clients to an end with a mutually beneficial outcome.  

Estates and Trusts 

Mediation in Estates and Trusts cases should be considered very early on in the action. 

More often than not, money from the estate or trust is being used to fund the defense of the 

action – this hurts all beneficiaries.  Bringing everyone to the table early with a neutral third 

party may bring the controversy to a quick end and help preserve estate or trust assets.  See 

Mascioli v. Mascioli, No. 18-0791, 2020 W. Va. LEXIS 123, 2020 WL 1066087 (W. Va. Mar. 5, 

2020).  If you are in the world of ADR in a case involving a Trust, see In Re: The Estate of J. 

Herman Isner, No. 15-0904, 2016 W. Va. LEXIS 687, 2016 WL 5348353 (W. Va. Sept. 23, 

2016). If you are in case involving a breach of fiduciary duty or fraud, see Riner v. Newbraugh, 

211 W. Va. 137, 563 S.E.2d 802 (W. Va. 2002). 

Family Law 

Regardless of the issues in a domestic relations case, the Court will likely send you to 

mediation between the Initial Hearing and the Final Hearing.  This is especially true in cases that 

involve the creation of a parenting plan.  Mediation is an important step as it may resolve the 

outstanding issues without judicial action, but it also may indicate to the Court if the parents can 

effectively co-parent.  Remember—and remind your clients—mediators typically file post-

mediation reports with the Court.   

Family court lawyers should read the following cases:  Skidmore v. Skidmore, 691 S.E.2d 

830, 225 W. Va. 235 (W. Va. 2010) (custody mediation); Todd M.S. v. Julie M.G., 230 W. Va. 

612, 741 S.E.2d 837 (W. Va. 2013) (failure to attend Court-ordered mediation); Brozik v. 
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Shmeleva, No. 18-1021, No. 19-0871, 2020 W. Va. LEXIS 55, 2020 WL 533956 (W. Va. Feb. 3, 

2020) (sale of marital home). 

Medical Malpractice 

If you are in a medical malpractice case remember that there is pre-suit mediation 

available by statute!  See W. Va. Code § 55-7B-6.  The pre-suit mediation can be waived by the 

Defendant either by action or by failing to request it.  Hinchman v. Gillette, 618 S.E.2d 387, 217 

W. Va. 378 (W. Va. 2005); Roy v. D'Amato, 218 W. Va. 692, 629 S.E.2d 751 (W. Va. 2006). 

REMEMBER – the failure of the Defendant to decline pre-suit mediation DOES NOT toll the 

statute of limitations.  Adkins v. Clark, 247 W. Va. 128, 875 S.E.2d 266 (W. Va. 2022). 

Partition 

Real estate cases, and most particularly the issue of partition, is an area of the law where 

mediation and ADR can thrive.  Partition involves the division of a larger parcel into smaller 

parcels—usually because co-owners of land cannot get along.  Partition can come in several 

forms (in kind, by sale, by allotment, etc.), however, the end goal of many parties is separation 

from their co-owners.  Mediation can bring these parties to the table and offer them a quick (and 

more cost effective) resolution to their problem.  Though it is not effective every time, see 

Bowyer v. Wyckoff, 238 W. Va. 446, 796 S.E.2d 233 (W. Va. 2017), partition is an area of the law 

made for mediation.  

Personal Injury 

Personal Injury cases are also an area of the law where mediation and ADR can be used 

very effectively.  Of course, it can be used for the liability or bodily injury portion of the suit, see 

Casaccio v. Curtiss, 228 W. Va. 156, 718 S.E.2d 506 (W. Va. 2011), but it can also be used for 

liens and subrogation, see Nat'l Union Fire Ins. Co. of Pittsburgh Pa. v. Tyree, No. 12-0455, 
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2013 W. Va. LEXIS 741, 2013 WL 3185063 (W. Va. 2013).  Remember, your initial pre-suit 

negotiations with insurance adjustors are a form of ADR.  When you are having these 

discussions and engaging in these negotiations, remember the principles and lessons contained in 

this section. 

Statutory Pre-Suit Mediation  

 

Certain types of actions require mediation under West Virginia Statutes.  Below are a 

couple examples, but this is not intended to be an exhaustive list.   

Medical Malpractice / Medical Professional Liability 

West Virginia Code § 55-7B-6(b) sets forth the statutory requirements for expedited 

resolution of cases against health care providers.  In each professional liability action filed 

against a health care provider, two documents must be served at least 30 days before filing suit: 

(1) a Notice of Claim and (2) a Certificate of Merit.  See W. Va. Code § 55-7B-6(b).  A health 

care provider who receives a Notice of Claim and Certificate of Merit has the right to respond 

within thirty days and can assert defense or demand mandatory pre-suit mediation.  If mediation 

is not demanded, the claimant has thirty days to file suit, but if mediation is demanded, the 

statute of limitations is extended to a date thirty days after mediation concludes.  Note that a 

defendant’s failure to expressly waive pre-suit mediation does not toll the statute of limitations.  

See Adkins v. Clark, 247 W. Va. 128, 875 S.E.2d 266 (W. Va. 2022). 

Also under § 55-7B-6(b), the court must convene a mandatory status conference within 

sixty days after the appearance of the defendant.  During the status conference, the court shall, 

among other things, order the parties to participate in mandatory mediation to be conducted 

pursuant to the provisions of West Virginia Trial Court Rule 25.   

 West Virginia Human Rights Commission 
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Under West Virginia Code § 77-2-4, cases pending before the Human Rights Commission 

are subject to rules regarding mediation before an impartial mediator.  The State Bar maintains a 

list of mediators from which parties may choose, or the parties may choose their own mediator 

regardless of whether that individual is on the State Bar list.   

The executive director of the Commission may choose to refer a case to mediation.  An 

administrative law judge may make a referral, too, either on his or her own motion, upon motion 

of any party, or by stipulation of the parties.  Upon entry of an order referring a case to 

mediation, the parties shall have fifteen (15) days in which to file a written objection, specifying 

the grounds.  The administrative law judge shall promptly consider any such objection and may 

modify his or her original order for good cause shown.  A case ordered for mediation shall 

remain on the docket and hearing calendar.  The mediation is confidential and subject to Rule 

408 of the West Virginia Rules of Evidence. 
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Table of Rules and Statutes 

 
Rules of Practice and Procedure for Family Court  

 

Rule 38 – Training, qualifications and information reporting for mediators 

Rules 39 and 40 - Pre-Mediation Screening process 

Rule 41 – How mediator fees are set, apportioned.  

Rule 42 – How to disqualify a mediator 

Rule 43 – Mediation Procedures 

Rule 44 – Provides for Court review of mediated agreement and requiring a finding that the 

mediated agreement is knowing, voluntary and in the best interests of the parties’ children.  

Rule 45 – Provides for the separation of roles in a domestic relations action.  

Rule 46 – Provides for Mediators and Pre-mediation screeners to have immunity  

 

West Virginia Trial Court Rules  

 

Rule 25.14 - “[i]f the parties reach a settlement or resolution and execute a written agreement, 

the agreement is enforceable in the same manner as any other written contract.” 

 

West Virginia Code 

 

W. Va. Code § 55-7B-6 – Provides for Pre-suit Mediation if demanded by the health care 

provider in Medical Malpractice actions as well as other non-ADR pre-suit requirements. 

 

Local Rules of the United States District Court for the Northern District of West Virginia 

 

N.D.W. Va. LR Civ P 16.06 - discusses the guidelines for mediation in the Northern District 

including how mediation is requested (by motion, sua sponte, or voluntarily), how mediators 

are selected, and the role of the Court in mediation.  Also, this rule specifically includes 

provisions related to confidentiality. The Rule also provides for immunity for the mediator and 

requires a mediation report.  

 

Local Rules of the United States District Court for the Southern District of West Virginia 

 

S.D. W.V. LR Civ P 16.6 - discusses how mediation is requested (by motion, sua sponte, or 

voluntarily), and that by motion, cases can be excepted from mandatory mediation.  

S.D. W.V. LR Civ P 16.6.1 - Timing of Mediation 

S.D. W.V. LR Civ P 16.6.2 - Discusses how mediators are selection, how fees are to be paid, and 

how fees are set.  

S.D. W.V. LR Civ P 16.6.4 - Discusses who must be present at mediation 

S.D. W.V. LR Civ P 16.6.5 - Mediation statements may be requested or required by the mediation 

and are confidential.  

S.D. W.V. LR Civ P 16.6.6 - Mediators must be impartial and conflicts of interests must be 

disclosed.   

S.D. W.V. LR Civ P 16.6.7 - Rates/Compensation of Mediator 
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S.D. W.V. LR Civ P 16.6.8 - Mediation reports are required to be submitted to the Court 

following the mediation by the Mediator.  

S.D. W.V. LR Civ P 16.7 - Cases are required to have a final settlement conference before trial. 
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Appendix G:  Options for CLE  and Training 

 

For lawyers interested in learning more about alternative dispute resolution, the West 

Virginia State Bar offers an introductory program on mediation annually, usually at a low cost 

and available in the central part of the state.  See https://wvbar.org/.  The program is offered in 

May or June each year.  This program is a prerequisite to being listed as a mediator on the West 

Virginia State Bar website.  Additional requirements are necessary, including observation of 

mediations.  The program is essential training for West Virginia mediators but also provides 

lawyers a great deal of insight about mediation to be better qualified to represent parties in 

mediation.   

The Bar also offers an advanced program every other year that is usually a full day and 

provides CLE credits.  It is sometimes centered around one speaker, and other years will feature 

a variety of mediators or lawyers.  The Bar also has a committee devoted to ADR, which 

members can join here: https://wvbar.org/committees/bar-committees/alternate-dispute-

resolution-adr-committee/.   

For lawyers interested in family mediation or becoming a mediator who can accept 

referrals from the family court judges, the Supreme Court maintains a list of qualified mediators.  

At the time of the writing of this section, the training was not available in WV but is available in 

neighboring states.   

Virginia and Maryland offer a variety of programs, both through their courts and through 

volunteer organizations.  For a list of mediation training in VA: 

https://www.vacourts.gov/courtadmin/aoc/djs/programs/drs/mediation/training/home.html.  And 

in Maryland https://www.mdcourts.gov/macro.  Other places to gain mediation skills and 

information include the Association for Conflict Resolution (ACR), https://acrnet.org/ National 

https://wvbar.org/
https://wvbar.org/committees/bar-committees/alternate-dispute-resolution-adr-committee/
https://wvbar.org/committees/bar-committees/alternate-dispute-resolution-adr-committee/
https://www.vacourts.gov/courtadmin/aoc/djs/programs/drs/mediation/training/home.html
https://www.mdcourts.gov/macro
https://acrnet.org/
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Association for Community Mediation https://acrnet.org/ and organizations in neighboring states 

such as the Virginia Mediation Network https://vamediation.org/ and Community Mediation 

Maryland https://mdmediation.org/  

For lawyers who want to improve their advocacy in ADR, the above training will provide 

a base.  If they want to go a bit further, Harvard has a famous program, PON. 

https://www.pon.harvard.edu/  Other nationally recognized programs that offer advanced 

degrees, certificates, and programs include Pepperdine Straus Institute, 

https://law.pepperdine.edu/straus/, Jimmy and Roselyn Carter School for Peace and Conflict 

Resolution at George Mason University https://carterschool.gmu.edu/, and the Center for Justice 

and Peacebuilding at Eastern Mennonite University. https://emu.edu/cjp/ 

https://acrnet.org/
https://vamediation.org/
https://mdmediation.org/
https://www.pon.harvard.edu/
https://law.pepperdine.edu/straus/
https://carterschool.gmu.edu/
https://emu.edu/cjp/

