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Preface

This Alternative Dispute Resolution (ADR)
Virginia State Bar ADR Committee as part of al
Virginia Young Dawyegs aHamdeookrevi ew, the Yol
(YLC) discovered that the existing Handbook i
Ssubstant iRweec ocgonnitzemntg. t he i ncreasing i mportance

the YLC committ egdprtaoc tcirceadt isnegatraidornmoddusttraald ipa toica

Over the course of two years, a dedicated
coll aborated to produce these materials with
t he foundati onal knowl edge andi esktid lisn nmedisastai
ot her forms of ADR. These materials are desi g

Young Lawyers Handbook.

This work is the result of a nearly seamle
through the various drafts and edits it has b
i ndi vidual author. Edevho tmednbeao u otf | @ hd sh d tleraan thc

sincerely hope that young | awykered andusafvyker
wel come feedback from all users and hope that
coll aboration and update the materials on a r
Purpose and Learning Objectives
Upon reviewing these materials, a new | awy
1 Prepare for Mediation: Ef f ect i vely prepare and present
medi ation by the court or entered into vol

documentation and understanding mediator e



1 Advise Clients Strategically: He |l p cl i ents evaluate their be

alternatives to a negotiated agreement bef
1 Understand Ethical Responsibilitiess Co mpr ehend t he et hical dut |
the context of ADR and communicate the ben
including mediation, arbitration, early ne
restorative justice.

1 Apply ADR Across PracticeAreas:| dent i fy appropriate uses o

|l aw such as civil |litigation, family | aw,

guardi anship, and abuse and neglect matter
91 Select Appropriate ADR Processes:Assi st c¢clients in choosing

or facilitator based on the nature of the
1 Understand ADR Terminology: Gai n f ami |l iarity with key voc

commonly used in ADR.

By mastering these objectives, young | awye
clients, resolve disputes efficiently, and in-
This guide is not intended as a substitute fo

engaging a mentorship withkpamiantcer meywy owlaad i ma
medi ati on.

This pmej betn possible through the dedicat
subommi tt ee Dwhlo S owdiuadree ( chai rCadne bo fDaA/yDRI  caonndir
Brenda Wadigthol(lsipoot Hi cks, Edd H¥M@aDedwirt tJ,0o nfewss tainrm

Trombl ey.



Introduction

Most |-aoMs uewvestrye skoilrvde i n medi ati on. Today '
years without standing in front of a jury. E
wast e. To effectively advocateubsor behabtectl pDe
to 4priedi ct how juries wild.l react to evidenc
evidentiary objections, and know how to pres
medi ation oftenpreopls ati bot | AR prephration
results for clients.

This guide walks young | awyers through the
what mediation is, the different types of med:i
West Virginia | egal system. i nlctl uedxi pnlga iwhso hsohwo
attendance and how to select a medi at er . It
di scussions with clients, preparing mediati on
available for meAmdnpgful apsgout athiownsnedi ati on

along with some tips from seasoned negotiator
Every case is different, and every client

it should provide young | awyers with a basel

wel come to the practice ofnl awmaklenptehifecpr of &

| awyers better able to assist clients. That '



An Overview of Mediation

History, Definition, and Background

Societies have relied on infor mal di sput e
ancient ti mes. Examples are found in process
Chinese and Greek communities. Il nvéehei matk ed
processes, however, some report that | awyers
than orators. Modern dispute resolution was
medi ation first in | abon desaméebor mahl yhaecdée
codified in several state programs, and organ

medi at or s .

Il n West Virginia, mediation in the courts i
Maxwel |l s Feder al Court in the 1980s, when he
create and train a panel of medi aetroarls,. s tTahties a
family courts. State agencies also moved to
Mediation Defined

Mediationi s a voluntary, confidential, and coll
parties work with a neutral and i mpartial thi
typically informal and fl exibl e,i vaildwaMisngi nvol
Unl i ke judges or arbitrators, medi ators do no
contr ol over the outcome. Medi ation often em

than positions, expandsolgveéha oppputenithedi a:

educational, workpl ace, community, and family



In 2021, approxi matel:" s file

SELF
Virginia (including DETERMINATION "s) wel
Of cour se, t hat means th |NMED|AT|0N cases

through di smissal, summa WHO? sett |

We s t

. . . Who participates in the mediation?
Effective advocacy mnhowtii The parties? Stakeholders? Lawyers? @ N e (¢
Interested third parties? Will there be
a co-mediator? Who decides?

before, during,Thaend aawvytee
understand the options, ons,

the participants in medi

work with their client t ation
WHERE?
medi ati on plr obcee snso stth alti kw

Where will the mediatoin occur? In
person? Online? How is that decision
made?

client achieve their goa ict re

process. By reviewing

| awyer should be prepar

opposing counsel) to an

WHAT ABOUT A
SUMMARY? cess.

Will you draft a summary or an
agreement? Who will review it? Will it
remain confidential?

i nitinadt iderved opment of t|

The Benefits of Mediation to Resolve Legal Disputes

Medi ation offers many Y WAUGH ot her
of conflict resolution, parti\”/culta“rmimy l'itigati
provided to the partmalki ng aethRBomimnhyg. their de
1 Informality and Flexibility

Medi ati on sessions are informal, | acking f

scheduled at the convenience of the parties a

of fices, orupomn owerewresa.gr eed



1 Confidentiality

Unli ke most court proceedings, mediation i
during mediation are not disclosed publicly,
concludes.

1 Efficiency and Cost-Effectiveness

Medi ation usually requires |l ess time to co
for dispute resolution. l'ts infor mal natur e
| egal proceedings.

9 Control Over Outcomes

Parties involved in mediation maintain con
process itself, i1including decisions about whe
all ows for solutions that are muatuebl|l yoagrped
jury.

1 Preservation of Relationships
Medi ation often helps parties find ways to
Even when relationships end, mediation can f a

1 Applicability to Complex Situations

Medi ation is effective even in complex bus
down | egal problems into manageabl e sections,
facilitating resolutions that might not be ac
To | earn more about the benefits of mediation

ot her forms of altermnaei Abtdreaputeesesal Attt en

ResolluotciaotneTch eh éArlg:ernati ves in Alternative Di s



https://drive.google.com/file/d/1XAHMWgDWssSoYZfJso_j4HbGvxbG_f2D/view?usp=drive_link

TYPES OF
ALTERNATIVE DISPUTE
RESOLUTION

LET'S GET TO KNOW DIFFERENT TYPES OF
ALTERNATIVE DISPUTE RESOLUTION

INTEREST BASED
NEGOTIATION
Two or more parties determine

interests and work to find a
resolution to meet them.

MEDIATION

Parties work with a neutral third
party to voluntarily find a resolution.

ARBITRATION

Parties agree on a third party
netural to make their decision.

RESTORATIVE JUSTICE
Parties work to repair harm after
wrongdoing using dialogue,

circles or other non-adversarial

processes.

EARLY NEUTRAL
EVALUATION
Parties work with a third party who
evaluates their case before beginning
litigation.

SETTLEMENT

CONFERENCE
A judge or other third party
facilitates negotiations prior to

trial.

STRUCTURED
NEGOTIATION

Parties agree to avoid litigation and
engage in negotiation to meet
multiple goals and objectives.

-
v

COLLABORATIVE LAW
Parties hire specially trained
lawyers and other professionals
to create a team to resolve a

conflict.




Part One: Determining When and How to Mediate, Conferring with the
Client about Mediation, Selecting the Mediator and Location for Mediation

Background: The Case is Going to Settle—Now What?
Whil e mediation is a voluntary process in

of fers or demands, it’s nearly universally ma

require mediation before a wlivmd icmsa& fyamisl ¥ ot

it wor ks. According to a study in 2021, only
criminal matters) went to trial. This is par
civil case nmsylpwoanita olnesd @&®leln jurisdictions wit
trial. Jeffrey Q. GCmind, &GCGGragi Rut MdacQu@eint

Continue To Decline | n FMatetdearl? Andi 8aaueeCa@6r
2017) . So, for most cases, ADR, including me
wi || be the method by which the matter wil/] b

Lawyers should be cognizant of this modern

prepar e -mivredfyulc atsreat it may go to trial. And
the | awyer will be fully cognizant of both th
t he case. But | awyers should bedir&taidgntios pme:

|l i kely to be the client’s opportunity to tell
opportunity to arogsute Itihkee lcya steoo b eAnwhearte st e c a
by outlining when to mediat e.

Legal Disputes Suitable for Mediation

Mo st conflicts are suitable for medi ati on.

contested custody matters are required to be



areasch as human rights cas-emedinat imerdi may evegr

required before a lawsuit is initiated. Ther

Criminal matters: Whi | e restorative justice may offe
process in criminal cases, particularly those
medi awi bhout additional protecti-einss gfeonre rbaoltlhy

appropriate.

Matters involving public policy: | n cer tain cases, a conflict
public policy issues that are not suitable fo
seek a court ruling on an ambiguous statute o
an natiuon, making judicial i ntervention neces:

Matters involving an unresolvable power imbalance: Some si tuati ons, S U
equitable distribution cases involving a hist

i mbal ances that cannot be adequately addresse
i mpossible to ensur er etehaan do outnhc opearrcte de sd eccains inoan
medi ation inappropriate.

Attorneys should recognize that these situ
medi ation, counsel should consult with the op
explore whether accommodati ons cas dDdesmade to
resolution process.

The Right Time to Mediate: Factors to Consider

Il n making the decision to mediate, the que
civil cases to mediation in West Virginia, an
scheduling order issued afitreira aCade irl e guwisree 9 st



family cases involving custody disputes be or
| awyers should consider all timing options fo

regarding the risks and benefabtlse otfo arles odlivsep ut

confThetoptions, risks, and benefits of medi at
include cost considerations, c¢lient goals and
to avoid itMporandedaadtdlki oeast he paths to media
timing of mediation, and a |ist of questions

decision are avail kbt ewalgsdtthei 6ol | owing | ink:

Mediation and the Litigated Case: Timing to Ensure that the Lawyer Has Sufficient
Information

Effective | awyers ensure that they have ful
di scovery and motions, prior to mediation, to
Al t hough this is a broad principle, t her e
di scovery has been requested, or what out st ar

compl ete prior to a mediati onguratndr i i) p gvehtait e .

want to be resolved prior to a mediation.

A major barrier to mediation is uncertaint
not been deposed, such as a party or an exper
contested case, a party makey iwiptlryessd tas tder d¢

of compromi se.

Regarding outstanding motions, if a party |
anticipates filing one, then such party is |i
reason for a |ladbhlky cfompoommi emi wdes pbobbhe CGbutthe

altogether?

10


https://drive.google.com/file/d/14PuZDnt1iJGcr2Ep9yTf483EVr5NwRN9/view?usp=drive_link

Additionally, motions regarding applicati ol
damages that a plaintiff can recover at tri al

whet her certain statutes prpdgyartdi nder e@asweer yasof

cap damages in certain cases.
These are at | east two (2) important facto
for, and attending mediation. First, | awyers

informed decision before at ttengdaitnigo nme dihaetyi omi.l|

al |l necessary depositions and discovery have
determines that | egal decisions must be made
court rulings;upmomtnh &rewi smo,t itome uncertainty and

a strong barrier to compromi se.
Advising the Client on Options about Mediation

Prior to scheduling mediation, the | awyer
the | egal aspects of the case as well as the
aspects fully understood, thkdileaawydro rdaey egrmam
how to mediate the | egal di sput e.

Identification of Client Goals and Consideration of Multiple ADR Options

Lawyers should assess their client’s goal s
medi ation might help achieve them. One wuseful
Leviegal ProjectwMrohgdekenhes when client obj
framework, the attorney and client agree to t
those to be reached. Levy cautions | awyers ag

defined such as gettingoédsompebtasewescdntfs

11



reali ze, and evaluate. I n exploring client go

or incarceration.
A skilled | awyer identifies the client’s ul
statement, pot epuiinaloluyt cuonnteody.& sTehohi gsa pipnmtoearcens, t f r

Ur yGest t i n,g enop hfYesi zes that beyond | egal posi ti
addressed, make resolution more I|ikely. Prepa
each party’s BATNA (Best Alternative to a Negc¢
Al teemhat Forevmoerwe ,t hi s -Basedl| Blegnt EreebeBased

Negotiati dm $lialrins more about defi nd ng7 othe X0 i

this guide.
With goals clarified, attorneys can eval ua
met hod at a given stage. Questions to ask: I s

versus | ater? Other ADR optioementmcCodeeEantg:

Medr Befel t ernatives in Alt.ernative Dispute Resc¢
Medi ati on edtroomdsalvamrysolution to I mpasse
rapport and reduce future conflict,a esvhertif I

article on the OutSedme sh gf rExm eMd dhit a4 toinesn adt Medi

Key Points to Explain

The roles of the mediator, the | awyer, and
empl oyed by the medi ator. Whil e the ABA Model
of the parties in mediation, somebl mesegmedg a
process, the role wildl depend on the style of
The | awyer would be wel-medidat isend meetpiamdg, ci foa

12


https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link
https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link
https://drive.google.com/file/d/1XAHMWgDWssSoYZfJso_j4HbGvxbG_f2D/view?usp=drive_link
https://drive.google.com/file/d/1KWM_Dzckw9jRLf51LOz2GPdReH57ddS3/view?usp=drive_link

brief conversation with the mediator prior to
what clients need to know about the role of t

medi ator, | awyer, and ncleiremstt mBeadsieadt iNeerng,o td laitd ko

Approaching Opposing Counsel About Mediation

Now that | awyer and client have decided to
them by the Court or the Court’s scheduling o
opposing poaoamasretlty.or Tahe tone and content of tF
a drastic effect on mediation, so be cautious
its best Iis a cooperative exercismpt itto ifsonde
better pathhife®rwaroindWi thetl awyer should wor|
set the date, time, and | ocation. The | awyer
good -bossi der having coffee and watérf ready (°
medi ation is going to take all/l day, have a pl
rooms selected have easy access to restrooms.

It is too often that young | awyers become
an attorney, and fail to see outside the clie
or too formal. The case eils otwh emecardbseer,s bout tacuer
medi ator or opposing counsel, should be ever
the foundation for a successful medi ation, th
groundwor k faonrd ceovoepnetruaatliloyn settl ement .

The above sectionpriop asaet g ecsi, albluy tl rauwe ewist mu
Do not gi vper opdsveibgge ctowrd eous, but do not <cross

obligations are to their clients and the Cour

13


https://drive.google.com/file/d/1e1mLWGKTF7vVjI3rbNd8FNhh673Zx6WA/view?usp=drive_link

For more information on di prcaolsisteiogiasn twsi ,t hp loe

see the f:€Clolndwicng nlgi Mpobposing Counsel

|

How to Respond to Some Frequent Objections
to Scheduling Mediation
(By clients or opposing counsel)

“It's too soon.” Opposing counsel may want to complete formal discovery first. Offering
informal discovery may satisfy their need for information and advance mediation. Strategic
lawyers assess what'’s needed and when it's best to negotiate.

“We will look weak if we act like we want to settle” This is a common myth. Confidence is
shown by pursuing resolution, not by weakness. Most cases settle, and mediation can lead to
a win-win resolution. It's about strategy, not surrender.

“I don't need to mediate; | know I'm going to win.” Clients may be overly confident. This is a
key time to review their BATNA, WATNA, and MLATNA. Remind them of the uncertainty of
trial and the potential value in mediated solutions.

“Mediation is a waste of time.” Skepticism often stems from past negative experiences. Ask
about those. A different mediator or style may work better in this case.

“l don’t need to pay that kind of money to the mediator.” Clients may feel financially
stretched. Emphasize how mediation can save money by avoiding extended litigation.
Propose a low-cost option, like a half-day session.

“This case is important. It's going to result in social change that impacts thousands.” Even
cases with big-picture implications may benefit from mediation on procedural or secondary
issues. Consider a partial mediation approach.

“We can’t mediate. This case involves domestic violence.” Mediation may be inappropriate
where there's a power imbalance. But don't rule it out without consulting an experienced
mediator. Safeguards may make mediation possible in certain contexts.

Bottom Line:
Every argument against mediation deserves exploration. Many can be overcome,
with thoughtful planning—preserving an important opportunity to resolve
constructively.

‘—

14


https://drive.google.com/file/d/1yBWLwStZ6lyjldgWq3LyTVIf1xJSzd-2/view?usp=drive_link

Selecting a Mediator

Determining the Style of Mediation

Once your client and opposing counsel have ag
selecting a mediator. Often, an attorney may
the client before negoti ateicntgi owi tohf oap proesdiintga tco
of practice, some attorneys rarely consult wi
but the young | awyer should be cautious about
invol ving a cilngndn &aBemedieatdeerc,i dit i s often a

form of mediation for the dispute.

Most conflict resolution professionals ide
evaluative, facilitative, and transformati ve.
combi nati on of -parpeppraoraecdh easd.v ochatwe |l ddkel sbantlami/l
work with the client to determine the best ap
di sadvantages to each approach.

Evaluative mediationi s t he st yl e t hat nnoesdi atuodrgse se napnld
particularl ylitnr@Wegst risr gihrmitat he medi ator und
propose how a jury or judge may evaluate the

when the parties do not have an ongoing perso

i's narrow SO0 an outcome Evasl piledivattiadrd .e. Lear

| fiacilitative mediation, t he medi at or wor ks to facilita
regarding the dispute. This may be done thro
as is common in evaluative mediati on. Faci | i

di scussions over the best alternative to nego

15


https://www.brendawaugh.com/blog/evaluativemediation.

to negotiated agr eeme S
serve as a mediati on
di scussions or negot.i Mediation
. . Styles
not been c¢communi-rceaftdarnr
p r o g r ams us e a f a Cc | | | Mediators may use different styles when
working with parties in conflict. Some
mediators stick to one style while others blend
trainin g ree qauci creesds iibsl e styles. It is important for the consumer to
understand the different types and select the
. . . . mediation style that will best suit their needs.
model s. Tlea cli € aMend { nmotre
I
Transformative mediationi s of t e Transformative
. .M.e:ilatorcrea'tes
good choice when part structure and
enviroment for
parties to discuss
. . conflict. Ideal for
relationship, such as conflicts when
relationships matter.
community members, HO
settings, and family
Facilitative
. . LX X ]
Medi facili
transformative medi at Mediator facilitates
the parties. Good for
. . . most types of
training that asgitshe conflicts
presenting dispute, b
. . Evaluative
damaged relationships ces
Mediator reviews
. substance of the case,
transform the relatio evaluates, and often
encourages resolution
consistent with the
. lution.
cont—+amude hopefalfltert hes——
To | eamMma mofr @Meandit d tvieo n
The most i mportant thing for the new | awye
with the cnedeinditoirohhte berstt he di sput e. Ot her wi
creating the best opportunity f o4 ebont h mpasdadlsu
the client

16



https://www.brendawaugh.com/blog/2019/7/29/facilitative-mediation-a-good-model-for-many-types-of-conflicts
https://www.brendawaugh.com/blog/2019/8/5/transformative-mediation-a-good-choice-for-preserving-important-relationships

Seltelome dirbé®t suited to the | egal dispute

Once the | awyer and client have determined
next step is finding the mediator who has the
medi ator would be best suitelad obadkegr onand eor,
knowl edge about the subject of the dispute?
engineering or accounting question may be bes

in engineering or acgsomonnte ntgo f drhi lay ddympamiec P

an estate, a mediator with a background in fa
style may be better suited. Consider whether
gualificantondumeyto the potential success of

Select the most comfortable mediation format for the client. Wh esne |l ect i ng a
medi ator, consider whether or not the best ou
ipperson format or a hybrid. Discuss the clie
how to move forward.

Feess. Be sure to discuss the fees with the cli

contingency fee cases where clients are not r
need to be informed as to the a@wlsd snecddid ar idloy
recommend the | owest hourly rate or cost, but
as travel time and expenses, booking spaces,

booking.

Personality or other qualities. When r ecommendi ng a mediator
approaching opposing counsel, consider what ¢

i S ndeiuvreor s e, i s there a medi ator who seems mor

17
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named parties to determine who wil/ participa
a deenakiean i s not going to be present.
Selecting the Location for Mediation

Venue i sovemnr | ofotkeerd aspect of mediati on. En

in the parties comfort, and comfort is imper

can take hours or someti mes datyises’ Shoe e dtsh ewhlean

deciding on a | ocation. Those needs include
sufficient space for the parties. The | awyer
bef ore mediati on. Dyuerri nsgh otuhled nbeed inaitni dofnu,| tohfe t
when placing parties in particular rooms. Fo
|l ocated near an accessible restroom. Usually
where toelsoecatoen,t water, coffee, and someti mes

information on parking.

The duty to take care of the client’s phys
be very attentive to ensure that the client i
a break to smoke a cigaretmoea.e aOtolhuerds amaly ged c
bit i f the weather permits. Choosing an appr
and that the parties can focus on the task at

Scheduling Mediation

Medi ators use a variety of methods to sche

scheduling tools, while others coordinate thr
attorneys. Many mediators wor lkghwistohmea shaaingtl a&n ta
scheduling themsel ves.
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At the time mediation is schedul ed, addi t i

T Prmedi ati on meetings with counsel and/ or «cl
9 Deadlines for submitting pleadings or medi
T Deadl i nes frnoerdimaatkiionng spertet | e ment demands or
T A cutoff date after which cancellation may

The mediator may alAgoepmewi daénaa Menahpr et @ fo gtihse 1 ¢
about the session.

Before sichwyleid $ nghoul d c¢ ams uldte nwiitfhy tamei ru ne
dates, as well as preferred times. While clie
commi t ments, | awyers should explain that fl ex
cal endar s.

Once the mediation is confirmed, most med:i
of all parties and counsel. To avoid miscommu

medi ati d8 det Bief ®¥oar she session with the medi

| f medi atoirodne riesd ,c otuhret medi ator will typical
ti meframe set by herset cpormadtoircHoweneel thbebegin
i mmedi ately uporewveoaei Vi hpet medomtdeon date is
reduce scheduling options and may raise ethic
diligence.

Mediation Preparation
Preparation is wmeditatciadtnt o BMediuatciessfpltepal

down by examining who the | awyer is working w

20



1. Preparing Yourself for Mediation: C| ar i f yi ng your strategy,

documents, i1identifying interests, and reviewi
2. Coordinating with Opposing Counsel: EsSt abl i shing a coll aborat
|l ogi stics, and addressing potenti al objection
3. Preparing a Client for Mediation: Managi ng expectations, revi
options, and ensuring client readiness for th

4. Preparing the Mediator Pr ovi di ng background materi al s,
supplying logpseti ciatc iamfdocmatei on.

Preparing with the Mediator

Most mediators will outline precisely what
medi ation | etter or conf erence. Theemtesli @ant or s
f or.ms

The Mediation Agreement (The Agreement to Mediate)

Some, but not all medi ators, require an ag
participants to the mediati on. The agreement
cancel ation policies. I't may incéude Bheéi st
medi ator, or dates. Agreements to mediate of"
ability to subpoena t helhme dritatoarnetyo sfhwtud rde emrs
agreement i s receivVvevd eeweerdl ywiitnh tthhee pcrla ceensts baenf

Document Preparation
Lawyers should appear for mediation ar med
at stake i n the-ochaseket ,Thdars moarcilausd eass paurtt'y car

expert testi mony, prove at ttheophkdtyl diadditid
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The Written Position/Interest Statement/Mediation Statement

Medi ation statements are t

yp

t he mediator counsel i n adva

by

statements may take, dependinghb

as wel |l as the stage of the |

edg

medi at or and are not shared amo

pertinent fact.s alnhde Isetgaale npeonstist

of negotiations, i f any, the

Medi ation statements are use

respective positions of the

f orms for a mediation statement
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be as brief as possible, but thorough, and sh

case. These statements may al so be accompani
excerpts, videos, medical FrFesords, and expert

Il n some situations, there may be an agreem
Counsel should identify those areas in the st

submit a joint statement t hatpocnl eaanrdl yp rdoevfiidneess
to those in dispute.

| f the mediator does not request a medi ati
materials, | awyers wusually benefit from creat
is often a great preparation and organization

Copies of mediati onAppaen@Wkrint s talesatfta@arcmhe c
tools, they areimntienpdedttiac kherda agebanwoyte us e f or
should consult with experienced advocates to
provide the mediator with the information nee

I n addition to providing documents necessa
communicate with the mediator prior to mediat
There are«asfetl an emdlom el ati onshedidyoamebsubfl Wk
For example, in a wrongful death case, the pl

The mediator should know that to avoid joint

The mediator may also be able to assist in
Remember, the mediator is neutral and has exp
be a guide for the parties. THealrmediodt dra kd aarg
extreme positions whil€detesmeottnont heir goal
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Preparing Yourself for Mediation: Clarifying your strategy, gathering key documents,
identifying interests, and reviewing legal and procedural posture.

Before negotiating, an attorney must have

|l aw and must be able to articulate the potent

a resolutquwmnt.ed Tghaes dgEhé r Amic Sanfa sWa&rma’ sni nd: “ | f
know the enemy and know yourself, you need no
know yourself but not the enemy, for every vi:

know neither the einlelmyswmoocummuirsedver yolmatwt | e.
preparation and being able to make reasoned d
partiesprarpearwed,l understand their case’s stren

adversary’'s case’'s strengths and weaknesses, |

=}

egotiated resolution.

Medi ation is the parties’ opportunity to d
hands of a judge, jury, or arbitrator. But t |
a dispute will end. Armed witshodompralensinde
applicable | aw, the parties can determine whe"
considering the risks and benefits of proceed

To make that determination, attorneys and
outcomes to the I|itigation if the matter i s n

alternative to negotiated agreemagtreemMBATNA")

(" WATNA”), and most | ikely alternative to neg:¢
the application of these principles, consider
who had a scalpel |l eftofinthedsiadgeants'us gelrgar
negligence, which the defendant admits, the p

24



medi cal expenses. -eclohneo nMPcL Ad amd peave rc anpp nof $3 75
plaintiff, the BATNA is going to trial and obt

the defendant admits | iabilidyomnd darmasgeaot tdi

plaintiff’s WATNA is going to trial and obtair

MLATNA is |l ess straightforward and will i kel
out comes. What wi | Fe cao njounriggee dd?akriiél lyl atwhae rde i ne ne
rulings that affect the jury’'s deliberations?
award a | oweecamomht dBmages?

Perhaps it i's not a simple monetary sum t
additional concerns the parties have that trar
could include warning | abel samah e@vemdustispulagptoll

regul ations with regards to a certain defenda
Il n additiamholot $ hemomésary considerations,
consideratimens atmotnmhe@epi ®d. How | ong will th

to take off work to attend?ourst rtohoem pfloari nstei vfefr

the plaintiff nervous about testifying? Wh at
trial take on the plaintiff? What are the co
How will fhest tbhset sofaal amount that the pl ai

plaintiff’s contingency agreement with counse

is tried? Does the defendant havef en daerdtucra dc
to take off work to attend? Will the defenda
trial i's out of town? Will the defendant nee
boar d? Al | of thedakeannsind er atciconusntsipoulod He

25



of

pat

denedrati on negotiati ons. Gaming out poten
MLATNA i s 4qanreudiadli oinn prioe eprse and effectiwv
ential outcomes to a client sets the stage

There are ot hermesdiinatliarn taynpae sy soefs ptrheat ar e

parties’ positions. Consider wutilizing a
comes. I f the case i s ketormselddaHhealdf, ovhadl iae
I be the other side’s response? What acti
ponse? What is the |ikely outcome of each

comes on the casda?i ghadri oemx ammmlod ,i aitn oan,p t he

event of a failed negotiation is filing s
covery, or is the defendant I ikelyntoffile
t determine what the | ikely outcome wil| b
erts be necessary? Are there facts the ot
p unknown? How do t hensanasfweeacst ttoh ee acclhi eorft ’
e?

The detcriesei oammal ysi s also allows | awyers and
sts and turns that can occur in |litigation
|l itigation, and, per haapwy emo satn di neploiretnatn tpllya n
hs and outcomes most detri mental to the ca
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branch of the decision tree is really just a

1
1 1

Motion to
Dismizs

Discovery
BATNA B4 WATMA = WATMNA

MLATNA strategy:

Answer

MLATHMA g el  MLATMA

Depositions

aal  BATMA aal EBATMA

=1 WATHMA =1 WATMA

= MLATHA R MLATMA

Preparing a Client for Mediation

Preparing a client for mediation begins | o
meeting, a | awyer should begin cultivating a
f oundatuiidn on hewsestsythrmdttomestf onsprbductti ve
alternative dispute resolution. Effective pre
story, understanding their goals, and setting

alternatives.
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|l ntroducing mediation early in the process
trajectory of their case. Since most | egal di

trial,

(¢

|l ients should know f rionng tthhe so utl seeatr |tyh
can prevent disappointment | ater. To help wit

“I'ntroducing Medlicada toend tatd U chhien Cl Meegmtiitc lon t o t

outlines how to approach this discussion at d

Clients are often more receptive to the me
selecting th&umedilaR2oof UheéeWest Virginia Rul
attorneys must consult with the c¢client regard
by whhobe objectives wildl be pursued. When cl

process they may be mear eéensénniedl tongrediemn:

medi ati on.

The rel-atilodismg pwor k should also include e
and structure of mediation. Help them under st
rigid, immovable stance may perneevfent fa opnr okdhuoowti
they should enter mediation with flexibility

which are essenti al

Li steniBxgpainssikveey,. respectful l i steniAg that
gat he&€roimmg tt ee member Brenda Waugh included a
required by an effective | awyer in her book,

Press). Revi e w etchoarti negx cae rPpotl. yhl eirneg:u a | Listener
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https://drive.google.com/file/d/1yBWLwStZ6lyjldgWq3LyTVIf1xJSzd-2/view?usp=drive_link
https://drive.google.com/drive/folders/1mkgXNKT7p-8B7oe00o7nb86Z2DWMfFE5

Building on the Relationship Once Mediation is Scheduled

Once a mediation is set, it’s time to deep
thoroughly briefed on the |l ogistics and expec
requirements. Any |lingering queseibnbeblboetth

medi ati on date.

At this point, revisit client expectations
unintentionally oversold potenti al ' itigation
should initiate a calm, prs vadeal £, 0onfvearssa,t i amd
for those expectations. Listening carefully a

more effective thaonaseéetsognamises)] alwoorguwiodanc

conversatvi ewseé ¢ teantti &&rxs a n@l iMendti al A poena thaetriea n s

Medi ati on

This is al ssor¢httestlager toetcbl dmgmtl dPaalj ect:

Managemsnmntggests attorneys wor k wittvho cdri etnhrse &

critical success factors that define what res
statement helps both | awyer and choeetgesalhy f
may evolve, they should be clear by the ti me

Obtaining and Confirming Settlement Authority

One of the | awyer’'s most i mportant respons
applicabl e insurance represent atRuwledr elyals rtelse
that the attorney abide by the client’s wishe

echo®dlien25 of the West, Vwhigecimimaddatés Cowl it
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https://drive.google.com/file/d/1lxq-8viKto2Wd8bon04eYQqU5mi3cCQS/view?usp=drive_link
https://drive.google.com/file/d/1lxq-8viKto2Wd8bon04eYQqU5mi3cCQS/view?usp=drive_link

medi ati on bmywakere( sd)e,cilseagpanl counsel, and, in ir
representative with full authority to resolve
The Supr efme ABpernt s dfa sWecsotn sMisrtga mtilay e mphas

medi ations require t hhemkpprmresenme cafs eascti maslol dre n

| awyer should verify whether the policy inclu
require the i nsseutrtelde rse matp.p rTohvease fprrovi si ons can
particularly in professional l'iability cases
may arise. The | awyert esrhowelld cionn faedrv awicteh ttoh ec o
approvals are in place.

Similar care must be taken in other types
even i f an estate representative has authorit
any settlement is finali zease Inmayb esnpeifriali airn tecs
settl ement disputes. Best practice is to ensu
are aligned.

Coordinating with Opposing Counsel before Mediation

Preparing for medinaetdiioant isohno unledg oitnicaltuidoen sp.r e

whet her mediation is occurring in person or r
insurers, and the mediator all eaegokattondetli a
di spute. To optimize the precious hours set

the parties prepare for meaningful-metipatsed d
negotiations ar e uag hu sne fnwlt itaoco la ntdo tcou tf otchurs t he
Be sure that you h2advetoof u2t7/hy sr gui dewedbpagepr ep

medi ati on before engaging in negotiations.
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Al t hough not required, plaintiff’s counsel
medi ati on. |l f they have not, defendants shou
strategic reaso-mefioat nonh rdtakiangd arap odéefnearn d bourt
of fer allows the other party or parties to di

manage their client’s expectationgparMakionrg t
through the mediator. i nThif $opdaaogistthaeritp acant stehse
medi ati on process.

The West Virginia Code of Professional Responsibility and Mediation

Lawyers should be aware of several et hi cal
day and on |l eading up to mediati on. They <can
1 Rule 1.4 — Communication. Thi s rul e requires the | awyer

informed and to expl ai n npmaatktienrgs dtuor iennga bnheed i
1 Rule 1.6 — Confidentiality of Information. Thi sob luill gat es the | awyer
information confidential. The | awyer shou
speaking frankly with the mediator in a ca
9 Rule 3.3 — Candor Toward the Tribunal. | f the medamahéeweaead| st beul &
may have duties of candor related to the m

1 Rule 4.1 — Truthfulness in Statements to Others. Beyond t he candor to

the | awyer also is prohibited from knowing
ot her s, including mediators and opposing p
1 Rule 4.2 — Communication with Person Represented by Counsel. A | awyer may n

directly communicate with a represented op

consent . This can sometimes be difficul't
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ma k
a d
t he
gui
i nf
[ it

At t

The best practice is to always avoid speak
and to stop them when they try to bring it
Rule 2.4 — Lawyer Serving as Third-Party Neutral. L a wynmeerd i at or s cannot

advocate and must make it clear to the par
medi ator .

There are two other rules to focus on that
i ng mediation.

Rule 1.2 — Scope of Representation and Allocation of Authority. The cl i ent r et a
authority to decide whether to accept a se
i nformed deci sion.

Rule 2.1 -Advisor. Thi s rul e requires the | awyer to e

judgment and provide -cagdli dcadsi derai nohsd

a duty to identify the client’s goals and
goar smiind.
These rules read together create an affirm
ing an informed decision about the process
uty for the | awyer to speaedi tocarbyidedéhet
options by which GCdomryemBawbepu2osli e eshdéset e
dance: “When a matter is |ikel Rutl @ olnvol ve
orm the clieesobuti omms$ hat i ghat eomstitut
il gation.” This topic is explSohroeudl dt haonr ou g h

orney be Required t?, AH¥ i Geo ClJdentegdl ABRhI
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Preparation is a Key Part of Success Mediation

Successful medi ati on begins wel/l before th
preparing clients, mediators, and opposing co
productive or frustrating. Whenan sapwayreernst i nves
relationshipsrwiotkedt haei clebhregcosmunication, t
expectaheygneot only empower <clients to engage
enhance their own ability tol apgvepatatebhewt't
medi-asthoarr i ng rel evant materials, understandi ng
| ogi—=tnisugy es that the process is focused and e
coll aboratively, eveat svhteme dti spaitfesr ames pdatrfpl
resolution. Medi a+iitoni $ sanoutl mi samnmigdore efveamdr el
relationships, and when each party is adequat
i ncrseagamatically.

Part Two: Mediation Day

Practical Considerations: Getting Settled into for the Session

I n addition to the venue considerations di
consider the practicalities of a |l ong medi at:i
typically be in sejp Seadgle r olonmso rfdoerr at of ubl e cdoanyf
client is making a decision that they may not
that decision), clients shoul daadh emrog tsdkitph eme
Each room wihppidtdth ime ehcqpave access to refreshmen

should be cautious about continuing mediation
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When clients are fatigued, they may make deci

a break for them to rest and reconvene.

Procedure

Before the mediation date, most | awyers wi
details on the process that the mediator pref
whet her the mediation will hegcwsrhoiud dc &awand s raor
t he mediator prefers counsel to make an openi
t he medi ameidoinat oSosmewi | tmedlfi tad i oo mkwedti nmrse wi t h
their attorneysgs,Dwhircdg maagsbdbeme¢et int or in c
review the typical process and receive input

expectations from the mediati on.

When the mediation is planned to be primar
the opportunity to speak, i f desired. The me
articulated requests of the maximegeahtet bppp
for the parties to participate in the mediati
BATNA and WATNA, and to create opportunities t
Opening Statements

Medi ation often begins with the Mediator ' s

t he mediator might outline the process for th
invol ved, explain the agr eemenetn ttoh emendei daitaet,o ro
conduemesdipartee on meetings, the opening statemen
wi || be conducted in caucus, the opening stat

privately with each party and their attorney
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Hi storically in most <civil cases in West Vi

counsel would provide their opening statement
case. This has fallen into di ssmavehabhecadugsen
pol arize the parties rather than inform them

Private and Joint Sessions

Il n West Virginia, many <ci vi l medi ators use
medi ation solely in caucus. The mediator wi l
rooms and shuttle offers bac®Rt mherd meditdatuarnt g |
some evaluative ones, conduct mediation in jo
participating.

When the mediator prefers the parties to r
meet first with each party privately and may
rapport. The mediators usuallthwabegiheyby el sth

devel opment or require a better understanding

plaintiff and counsel. Effective | awyers rem
strengt hs. They ofmaint ensctellat ttohe hdemens et wi
need to be dealt with in order to win the cas

Where the | awyers rely slondtewegermnddurhiengnermde di

is held in caucus, it is important to establ.i
the outset of mediati on. Usluza,l Ityhe crmendii sttt emtv
the | awyers on how information wil!/| be shared
caucus. For exampl e, many medi atousl| as § | s ha

| awyer or party nionsttroucthsartehes omedihatngr wi t h op
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The mediator using the evaluative model ma
empl oyed by the mediator, a joint session is
to iron out some differences andkpubBhoagbett
competing positions to help set matters for f
following is a discussion of a few variables
processes
Combining caucus and joint sessions

Prior to or at t he v

D

ry beginning of a med

parties desire a joint session to discuss the

session, while others favor he .parfTthiees pme @lte,s ¢
their views, and air t-bpenipgsandonefor mat mag
who may not have met in person or fully wunder

joint session @®a&n alldoihave downsaipdroached wi

conducting joint sessions, it may be emotiona
further entrenched in positions, making compr
Shuttle diplomacy

Evaluative Mediation typically involves sh

in a separate room withi-'fibei meeracoi ooowvenso

demands, and responses by moving back and for
medi ati on. Il n facilitative and transformatiwv
in a jJjoint sa&tsen omagy omouvd et medparties i nto cal

responses.
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https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?ui=en-US&rs=en-US&hid=%2BF7wYyNjxEmCHlPSNXupxQ.0.9.0&wopisrc=https%3A%2F%2Fwopi.onedrive.com%2Fwopi%2Ffiles%2FD2DC93C76E57A2FB!1461&wdprevioussession=11b745f3-e015-4dd0-bf7a-025b8ed4dcf7&wdo=2&wde=docx&sc=host%3D%26qt%3DDefault&mscc=1&wdp=0&uih=onedrivecom&jsapi=1&jsapiver=v2&corrid=fc9a5ad8-9958-44e3-98d4-eed4554d16f6&usid=fc9a5ad8-9958-44e3-98d4-eed4554d16f6&newsession=1&sftc=1&uihit=editaspx&muv=1&cac=1&sams=1&mtf=1&sfp=1&sdp=1&hch=1&hwfh=1&dchat=1&wdorigin=Other&instantedit=1&wopicomplete=1&wdredirectionreason=Unified_SingleFlush#_ftn1

The Basic Flow of the Mediation Process in Evaluative Mediation

When the mediation style is evaluative, th
medi ator presenting offers and counteroffers.
pl aintiffs aWwhdent htehier plaarwyieerss -magdieaniodbnengggeda
medi ator may request a demand, the amount of
come to a reasonable resolution of the disput
defdeamt s) should be accompabbedsbwand memehgeamea
expectations regarding the other party’s posi

A mediator will analyze not only the facts
that the participants feel they have been ful

parties to make <cl ear whatsoilsutiimmort &rmte tme dti la

work with the help of counsel to find those *“
resolution. Many mediators are/ were formidab
Skill ed | awygeer soft atkhee iard vbaanctkagr ound and experi e
their counterdemands or offers. This include

Il n many, iif not most, mediations, the plai
defendant is an “insult.” That is okay. The
“outrageous.”’ The issue is hdw ?s’ho ulid stthe alnaa
just the doll ar amount of the offer, but al so
“@“"nsult.” Ask the mediator what he or she th
i's being sent. L awky eéros tdheeviel dope nveafyist twa two t he
potenti al responses off the mediator. They d

decide i f they s-hewmltd orre srpeosmpd nwdi ttho a tliotw of f e
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di ator helps the | awyer to explore opti

the client’s goal s. Wor king with the mi
f negotiating, and -ampdIlyrrosvse noeannt  a Isw gy so gk
the initial caucus with the defendant,

in the caucus with the plaintiff. Depe
ss entity (large or sraluls)e aanmd fwhent her i
r, the | awyer wil/ have adjusted prepa
ia Trial Court Rules 25.10 and 25.11 ar
e counsel atedsytol bensatepfesdntati ve

of and | aw applicable to the case. Add

ity sufficient to negotiate at the medi

“‘“Bad Faith,’ as wused in inmnapmpplaincablle tti @

ion process.’” [ Emphasis supplied. ] Th
S . The | awyer may find somestitbil reg atpm | gpig

i onal proposal sdo(/“dof nyootu awciclelp td’o)/.t ak e

i ng -amdask egipvreocess, do “homewor k” whil e

ienced | awyers wil/|l revi ew what has been

positions are faring antdudheow otwhaer dc |cioenntti

igation and | evel of risk tolerance may be

ces

s and often a | earning event. They may

l uate the medi aton’catecommantne wb @focn ¢ i ooxmmu

Any

i mp

medi ati on may exhaust the mediator, th

asse or when a client seems unreasonabl
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break. A short walk or meal break often prov]

rarely advantageous to continue negotiations

process, mediation has its. hildwyervsalray sst rpiov
frustrations, and negatives take over this op
When the | awyer senses that the parties ar
work to keep moving in the right direction.
think | ogically. Lawyers will posikndg opdinty. a
|l isten closely to what the mediator is saying
must be transmitted, the | awyers should, work

Working with the Mediator: Some Tools of the Trade

Whil e West Virginia never adopted the Amer.
Conduct for Mediators, the document nonethel e
and to | awyer s -chébtoaurt mitrhaet irmrd eofoft ks hasret iraud eisr
provi igalhmedi ator shall conduct a mediati on
det er mi nalteitem.mi n@ealifon i s the act of coming to
which each party makes forceees sa nadn di nofuotrcnoende .c h oF a
exer cided eganifnati on at any stage of a mediati o
design, participation in or withdrawal from t
is always wor lkpiamg ites ' b adlredtreeagramgtinhagt n osnelafgai nst t
duty to maintain the integrity of the process

It is most efficient for the mediator to d
negotiations stand before mediation begins.

obtain a demand from plaintiff @andheommuhi cal |
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the out set of the mediation session. The medi

the negoti Meidomas omeviemgpl oy a range of tools a

parties move from i mpasse to resotavdlomnat iTvhe,s
facilitative,—bartd atlrl aras fmo rt mateixyyeand t he zone o
support parties in reaching resolution. Lawye
clients and participate effectively.

Evaluative Mediation Techniques

Evaluative mediators often focus on assess
outcomes at trial. I n this style, mediators m
toward resolution. Two Kkey bracketingamdepr omoeivad

mediator’s number.

Bracketing. Br acketing is a form of conditional b
or relay a party’s proposal, to move negoti at
|l i kely. For example, i f a plaintiff iferdemand!

$100,000 if the plaintiff drops their demand

defendant may be operptohapsthrogndn$B8BbHe, moaOr

i mplication must never be experemad. ohlse amaldii antt
sides. When used properly, bracketing can spe
realistic zone of settlement. When misused or

di sengagement .
Mediator’s numberAnot her eval madi aé ot,0 ed fntuesnb eihret r o d
when parties have negotiated thoroughly but

invite the mediator to propose a specific set
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t he mediator’s judgment, could be acceptabl e

the plaintiff’s | ast demand and the defendant

reject the number confidentiedltlly.s.| fl fb otoh ,s indk

the other's response, and the mediation conti
concerns that it may conflict with ethical gu
consent, but nmahywwyedisattomsel at useful when ot

Facilitative and Transformative Mediation Techniques

Facilitative and transfor dattieweni meadii atnorasn d
communication rather than evaluation. These m
hel ping parties explore underlyingutaonome®ests
Common techniques include:

Appreciative Inquiryy The medi at or encourages parties t
in the past and what they value in the curren
conversation away from bl ame and toward possi
t hartt a&cien aspects of care were passtepet awar advo s
objectives.

Creating Objectives and Brainstorming for Mutual Gain.Rat her t han f ocusi
on positions (e.g., dollar amounts), mediator
outcome and then brainstorm creative solution
potenti al resopludg immrse tbaeryy naelx ah an gre .

Interest-Based Negotiation. The medi ator hel ps parties ide]

under |l yi ng tshueihr apo <il toisanm £—a nsda ftenteyn, waor krse pwittal
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dev

[ it

con

t he

eng

el op options that satisfy t-Wiorses mleetdisond ht |

i gation cannot ©provide.

Narrative Techniques and Factual Clarification.Es peci al |l 'y i n emoti ong:
putes, mediators may encourage parties to
sion of events, the mediator can help iden
| ate areaseofWhgemupart dé spueal i ze they agr
olution may feel more accessible.

Problem-Solving. Me di at or s may assi st parties in nar
c-ewnhfeltihcetr t hey are interpeasdnahenpebtcedtur

utions to address those problems directly.

ms from unmet needs or structur al i ssues r
Whet her directive or facilitative, t hese m
versation, uncover <creative options, and p

se approaches can better prepauvuée hbeitocl.i

age during the mediati on.

Increasing Odds for Client Satisfaction.

As t he medi,attihoen nperdoigarteisosn t eam wi | | create
may be considered to be the two |itigation te
Each mediation team begins with the client, a
wayyo work with the client. To be effective, (I
medi ati on. Questions such as “should the clie
best way to address emotpens@incarefcsutceas i
Sshould be evaluated before the mediation.
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awy
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a

a l

i es

neys kalviswawadltehdato ictounsel <client
be difficult in cases in which t
ry, wills and estate disputes, t
on moving from dispute to resolt
ns, the | awyer should assess the
all ow a release.

ers (and mediators) may approach
be a positive venue for clients
transformative approach par meaes at
emoti onal i njuries or to repair

d prepare their clients as to th
f or aloln parotciesispants in the medi
iator will speak directly to par
i on among al I . A | awyer shoul d |
whet her he or she porfefbeortsh.t o r el
| afford the parties and their |
the room to allow the client and
of them. gé&ftkhent awyerspemal hoe
caucus. Since this private ti me

to have their story heard, | awy

theppgodinenni wytthothatheard. 't may |

at

medi ati on but al so increase the
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Al |l participants, including thprotessat, ne
good medi ator should assistmwndéddndss @amessiamge
her e. The | awyer should encourage the client
reasons why the opposing pahty mhaeg bawyaki sho
di scourage the client from seeing only one si
goal of resolution.

Tools of the Trade: Traits of Effective Lawyer/ Negotiators during mediation.

Just i ke all negotiations, negotiation du
intentionally, skillfully, and mindfully of b
negotiators avoid |l ooking at the negogliation
transaction. The young | aw@ett i sghdw i Seaa ttion ¢
negotiation strategy. Here are some traits o

informed by the wor k oHFi sHaervaandd sUrPYON, parti c

f The good negotiator/ | awyer prepares and th

BATNAs and WATNASs.

1T The good negotiator/ |l awyer values relation

their client perceives the process is goin
They understand that the | awyers in the ca
parties might have one, too. And often ev
opportunities for future relationshiops. S

relationships as they examine options.
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The good | awyer/ negotiator recognizes that

the role of allowing for the unresolved te
the parties’ opportunity to resolve emoti o
The good negotiator/ |l awyer aligns their ne

to create humane and durable agreements th
humanity.

The good negotiator/ |l awyer focuses on inte
surface to understand both parties’ needs,
The good negotiator/ | awyer separates the p
recognizes that emotions are usually part
that probl em. They stay calm and regul at e

hel them understand their emotions and how

specifically avoids |l osing their temper or
The good negotiator/ |l awyer invents options
ways to meet all parti eswi nunoduetrcd oymensg. i nt er
The good negotiator/ |l awyer starts by | ooki

out comes.
The good negotiator/ |l awyer | istens activel

understand the parties stories and perspe:
resolutions that create connection rather
The good negotiator/ | awyer knows how to re

ot her perspectives.
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| f the mediator i s ushiansge da njoadient, stehsesyi ama ya
i nformation exchange and issue identification
understand each other’s interesoptiohs threufg
brainstorming where they explore ways to meet

options.

I n both formats, the evalwuation of proposa
towards solution. | +a qarl d e meorets—aved U g b d sheen i tnhae
agreement is placed in writing.

Opening Negotiating Positions during Mediation

When the | awyer appears for mediation, neg
occurred, and the mediator wil/ be fully appr
parties wil!/ not have negotiated, Hemrrd tahree paa rf

on how to make an effective opening offer to

Most mediators prefer that | awyers exchang
may al so be advantageous to the client since
att ofreneesy and medi ati on cost s. Additionally, i

communi cated an offer and then retracts the o

The offer should not be pulled out of thin
expectations. The | awyer should craft the of
BATNA, WATNA, and MLATNA. The off arstshouwlbd ebe
ridiculously | ow or high offer can backfire o

t autnl ess the client’s stated goal i's not to r
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The | awyer should frame the offer in a way

i nt erwhsettsher based on risk exposure, emotional
articulable interest.

The | awyer should be intentional about mak
of thought on this, and the decision should a
drawing |lines in the sand. nOhcwi bl Il agyepo arbo
di fficult to walk that back if circumstances

The opening offer should be nothing more t
the same hospitality and expectations one mig
invitation to an adversari alompfriodcersce. Approa
Movement during mediation: Evaluating Counter Offers

Whet her the mediation occurs in joint sess
response are exchanged, the | awyer wil!/ be wo
most suitable response to arlrd vreotataltlhew ctlh e nr
to distract from the underlying interests and
with the criteria that creates the best oppor
consider howytoffespondat wagnt hat might pr omo
without iimpacting their client. There are et
when evaluating and resosmompaigrgo ft5d& hdifesf dyisi,d ea.s

When t he i mevbilavteisomegoti ati ons that focus o
nonet hel ess <conAnoinneutea rtyo ilnotoekr eastt snnon The | awyer
review the basis for any number that is artic

nmber that provide for opportunities for nego
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not progressing in a way that benefits the cl
desconbepdgexf5a htits Yui de.

Dealing with Obnoxious or Overly Aggressive Opponents during Mediation

At times throughout their careers, | awyers
opposing counsel. Medi ation can be the perfe
be high. Clients may be putulag paedssapbmebnm
unreasonable) result. All of this is occurri
clients, and staff. And | awyers have famili e

aggressive | awyerg mayy adi dmlyy bd@8uhavit may al so

knock their opposing counsel off their game.
Shouting matches and reciprocal unreasonahb

to maintain professionalism in the face of ag

client is more |ikely to do hédeoppme.tel awSta

Il t’s easy to maintain aggression when the opp
opponent is calm and polite, the aggressive |
common ground. Madi atmbseresesarrY¥hmprefthn carr
medi ator can reframe the dialogue between the
settl ement terms in agreement. Few things ar
common groundg.andfi nthesestactics don’t wor k,

break 1 s needed. Perhaps the parties shoul d

Or maybe the parties should adjourn for the d
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Using Tit-For-Tat as a model Negotiating Strategy during mediation

Tiftetrat i's borne

demand and mirrors

range of $200, 000 t

so the response 1is

of fers $6, 000. 00 an

the day and i stgeee

of the tunnel And

bet ween

—+

resent men

interests and the r

—
>
D
(op
D
wn

t wayf drat

ken. Con

parties to agree to

resol uti Lawyer

tat negotiation i s

t o th etrh es i cdaes. e

maybe i an

Reframing the discu

f etrat cycl e.

Supporting the Client During Mediation

Medi ati on can we
emotional Lawyers
prior to mediation.

empl oyment

out of retaliation. One p

that disrespect in return.

0 $250,000.ert hefdeafmersd a mte

a demand of $1 mill i on. T

d the pl af ataitf fn ergeostpi oant di so nw

raltyruspgpsodbui ents giving

it focusesfamtpeos glag esnot

the parties becaustehetihrey a

eal i ties of the case.

brgahk et hes ttiot never engage

sider asking the mediator

a rangéeéee plar'ts esodmer dteii v

s should al so cons-fder s ki

embroiled i n muoonregtatheinenmnrr

iPse rohmep si n which both sides

di spute and both sid

ssion to the partie¢$’” comm

ar on clientscaddas scdarypbhea
should know their clients
Having that knowledge ca
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client’s body | anguage. I f they are sl umping
room and take a wal k. They may have a strong
| awyer should make sure thelyywedi ator | istens
But clients’ demeanors change during medi a
demands in ways that can be unproducti ve. So
mi sunderstandi ngs. Lawyers shoul d remdmtds .cl i
They should counsel clients about what i s hap
the client i s experiencing. l't’s just as i mp
are on their side. dheri awygaelr magi atedntoer m
The | awyer may need to negotiate the client’s
Ensuring clients feel they are heard and that

reachmemg aa ed settl ement .
Ending the Mediation: Suspending Mediation, Impasse, and Solidifying Agreements

How does the | awyer know when the mediatio
entirely finished? Of course, once the part.
|l f the parties seem exhaustedaotori may ft lee oenme
that the mediation be scheduled to resume. I
parties are at I mpasse, a term meaning that a
t he mediati on. meHso welhvearr ,t Hen elreewyaeare mday et hi cal
participation in thbef medaagubde &erewAppehdi g2u
medi ati on.

What happens after the mediNmdau@m mdaeinat ih@n

valuabl e tool in the | egal process, of fering
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courtroom, not all medi ation sessions result
an agreement, it’s crucial for the | awyer to
steps and how to | everagen tthe mmwe gfhd rswarad nefdf

When mediation concludes without a settlem
an opportunity to reassess and strategi ze. H

The ArgumenTthsi nvknkdaebout the arguments presen

strengths and weaknesses? Medi ation is not a
case than before the session. Some qui et tim
t he approach in future negotiations or court

how the mediator reacted to different points.
mi ght perceive them.

The Other Si deods: Gvedisatainadn Odfj feecrts vae suni que
party’s priorities and motivations. Wer e t hel
Recognizing these can help tailor the strateg
new aveme@gast ifwtri on.

Narrowing Down: tBeenBify asbukbkosettl|l ement
often helps clarify the main points of conten
agreed upon and which remain contentious. Th
focusorets on the most significant barriers to
Continuing in Mediation or Restarting Negotiations When Mediation Ended

Sometimes, the parties may be close to an

detail s. Be willing to return to the mediatio
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Leavi

conf u

Ot

groun

i's wi

does

ng any details to future discussions wit
sion for the parties.

her times, mediation doesn’t end with a
dwor k for continued dialogue. There are
I ling to negotiate early wvenimg Itihfee med.i
so from a position of weakness. That ' s

r has a client S best financi al and emot

t toward fithmeimnglwawgsitowie¢eholuvetri al

effectively restart negotiations:

Ev
t eam.
f or mu

Co

separ
oppos
Hi ghl

meet i

| awy e
speci

sessi

aluate t he :MeHfifagadtoinv eSelssswyer s begin by ¢
Di scuss what was | earned, what worked,
|l ating a revised strategy that addresses
mmuni cate withRehehObbhéertBathe opposing
ngness to continue discussions. Since s
ate rooms, or even over a computer scree
ing llawytlhe @maundwork for trust and coo|
ight any progress the parties -mpde durin
ng to tackle remainingenssuesfi ndihng &aem
ncourage the other side to engage constr
t Clear Objecti:veBseffoorre trheet uNenxitn gS etsos itohne
rrr should establish clear goals for what
fic i ssue or exploring alternative sol ut

on mo.or e productive
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Consider Alterndtfi ve aAllgpgricoancaHesmedi ati on di
ot her methods such as introducing a neutral e
some other i1 dea that might move the parties o

medt or who might bring a fresh perspective.

Prepare for TReeribekbttye | awyer is open to
new information or changing circumstances. F
settl ement that satisfies all/l parties involve

Whil e an initial medi ati on session may not
invaluable insights and opportunities for con

at play and strategically plagonidg theinegtie
through the ceompgli exXiitoinesnegfotpadti ons, ultimate
that meets their clients’ needs.
The Settlement Agreement

Many mediators come to the mediation prep
settl ement, including basic things |like the a
party, et c. This template shent daglt eemenatk es |
prepared by the parties after the mediation.
should be reviewed and signed by the parties j
make concrete plnams ods tthe tflbe madntsett | ement
di sagreement on the terms of that agreement m

Medi ated settlement agreements are contrac
someti mes even when they are oral), are enfor

are bound as they would be wienmbBuary tbant eactry
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the binding agreement once it is reached. | n
and the agreement may be drafted in such a wa\)
additions. Lawyers shouldnfpeancput eoms bowesoeolt
confusion with the enforcement of the agreeme
one of the most important things that the you
sure the agr emsnenft tamel &Adrnhee¢ment in in writin
need more time to get the agreement finished,

Lawyers should attend mediation prepared wi
would find satisfactory and any releases that
not be the conventional practusieonionienftdrec
settl ement agreements.
After the Mediation: The Follow Up and the Report

Regardless ot hehetahéieerrmeath an agreement

file a report ©Uotdéowihg Westi aViioqi.ni a Tri al C

the mediator shall, within ten (10) days afte
court the outcome of the mediati on. Uotess o
shall state the style of the case, the civil

whet her a settl ement wasen ssreemtc hefd . t hewi p dr ttihees ,
identify any pending moti ons, di scovery, or
possibility of sWtMa.ementalor QtesoR.ut2i50nl5.
Under the Local Rules for the United State
West Vinrngeidniaa,eliy upon the completion of medi a

part of a case, the parties shall notify the
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days of the close of mediation, the mediator

or part of the case was settled (specifying w

I f al | or part of tshehadde wds thet tmead  attiloen, p
of the settlement, and all participants shal/l
retaining the original. L. R. Civ. P. 16.6. 8.

Under the Local Rules for the United State
West Viungiesisaa different time period is set b
within seven days of conclusion of the medi at
Form stating whether or not t hree anedn saith iolni try sc

parties to ensur

(¢

compliance with this Rul e.

When the parties did not reach an agreemen
be warranted, the mediator will wor-apwioh cou
finalize the agreement or r esumel enetdh eatfioolnl.o w
be sure to contact them to remind them to sch

When the parties decided to terminate medi
once to determine if the parties may want to
follow up, consider placing a clél witlol it ihg mt ¢ o
both parties to determine what further action
Attorney and Mediation Ethics; Confidentiality and Privilege

Medi ation is generally understood to be co
made during mediation are confidential. Thi s
two that apply to most civils5.llegalndpWMescé¢éeding

of Evidence Rule 408.
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West Virginia Trial Court Rule 25.12 provi

for the parties to determine the scope of <con

t hat scope clear to al/l partyccpanbe. waMeed o
is filed against a mediator, or i1 f the mediat
medi ati on. One issue that has been raised is
and its mpryotneodt iexnsenm to mediations outside t

of the West Virginia Rules of Evidence <creat e:

(a) Prohibited Uses. EVi dence of the fod+bowing is n
ehalf of+eabhepatoyprove or disprove the v
i sputed claim, the Iliability of a party i
i nconsi stent statement or a contradiction
Mfurni shing, pr-emisaacagepbrngffpromps
pt, or ofd evalngahbloe acacregitder ati on i n cc
mpting to compromise the c¢claim; and
2)conduac tstoaat ement made during compr ot
about the cl ai m.

acce
tte

(b) Exceptions. Thi s rul e does not require the e
ot herwise discoverable merely because it i
compromi se negotiations. This rule also do
evidence is offered foorn ngn bt aesr opuppesadi <
witness, negating a contention of wundue de
criminal i nvestigation or prosecuti on.

W. Va. R. Evid. 408.

Family court mediation is g2,y naemdd btyh aVe st

confidentiality provision states: “(c) A medi.
and may not reveal information thatrenther pa
reasonabl e expectation of confidentiality, ex

information that he or she has received conce

Code -92 028 c) .
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Two other clear areas where mediation is c¢
3@-8b pertains to state bar complaints against
confidential. Medi ati ons ¢ onidounc taerde ucnodnefri dtehnet
West Virginia Codxx8&MeB8t ateoRules § 150

The best practice for the attorney is to I
commencement of the mediation and ensure that
a few Supreme Court cases have raedgduriersisnegd tthhee
medi ator to appear to address whether or not
make it clear at the conclusion of the mediat
occurred or whether ad@dditoomal negadtaii dtsedv.i | | b
Costs: Apportioning and Payment of Mediation Costs and Other Costs

Payment of Mediation Cost s.

Medi ation can be expensive. Traditional ¢

$300/ hr )t,o a$t5t000r/nhery f ees (including preparatio

should discuss these costs with clients. Cli
be paid, whether they will show obpmosethkbeméhn
proceeds in a contingency fee case.

The best practice for | awyers is to have t
medi ator or for the client to advance the cos

has specifically agreed to hdubdcpagoshs. metn
requested by the mediator or promptly wupon th

to pay the mediators they may become | iabl e f
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|l ocating a medi ator . Courts have the authori
fees, along with costs.

Communicating the Savings Costs of Mediat.

Whil e mediation can be costly, Ilitigation
typichhlge between 14860V Wrl aods&8400/ Bven the
$50, 000 in attorney fees alone i f taken to tr
costs for printing, postage, travel, depositi
epert fees, guardian ad |Iitem fees (in some <c
preparation. I n a case with multiple experts
$50, 000 range.

Li ke mediation costs, I|itigation costs sho
Avoiding litigation costs may be a driver for
an expert typically pays fot Pphepaxpéirbhs mad
preparation. But the opposing |l awyer wusually
And when both sides have experts, these costs

parties best medt eatesehsbeboanetemptiucti ng expe
costs may provide the parties more flexibilit

incentive to reach a resolution to avoid thos

Al l ocating the Costs of Mediation

The practice in West Virginia as of the dat
costs between the parties in civil cases. Mo
medi at i ocor idmyhalefgment s. The thbhetpamnteesftent
held in trust, or to the mediator before the
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pai
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59



(with fumhdkidregidiisommreti on), each party’s couns

of the insurance =<akiingr diwictrketfowhl) deci @i dn i
to attend mediati on. ow. iVlas MTefr KseRtbatliOve, “t
carrier fails to appear at the mediati-on sess
maki ng di scrseutai osopfo nitthpee ncmatit on may i mpose san

award of r etasronamd eatmearnmey fees and ot her co:¢
W. Va. T.C.R. 25.10. Notably, “Rule 25.10 per
“t he r emgprofirlxuistslaecci 9 228CWtwVas 156, 162, 718
(gquoting W Va. T.C.R. 25.10). But the Suprer

]

interpreted the term party” to include “the

“may be sandtriicaded oyt f oo pPadr tuinaiup dtdedi.tzied rmhea
164, 718 S.E.2d at 514.

Lawyers should be mindful that attendance
advance that dates work for al/|l required atte
only intending to offer a ¢e mhoiumus i 1d totr Ime md
ahead of mediati on. Managing expectations ca
failure to negotiate in good faith.

Conclusion: Just Do It!

There you have it. We've given you the tool

medi ati on, but to succeed in every mediation

understanding process choices wiotlleoppopimg o

and mediators, your role iIis to approach each
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Medi ation is more—tiham a ptoeverifmull iopipgat ium

conflict with intention, creativity, and resp
with care. Coll aborate with medbatomses aand eerp
overnight. Lean on your mentors, ask question
this path before you. There is no substituti

You're not just | earning how to mediate a

And we're here for you every step of the way.
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Appendix A: Glossary

Alternative Dispute Resolution (ADR): A process mutually agreed wu
involving the assist-acicer dr aalnemetraodparaiyme
agreement and averting I|litigation.

Arbitration. A pri vate process |l ed by one or more t|

di spute. The outcome chainn dien /i ddwirs drby .n"di (nYdur

High-Low Arbitration:. Thi s i s a type of arbitration wher
within which the arbitrator's decision must f

Med-Arb: Merdb combi nes mediation and arbitration.

negotiations and, if an i mpasse is reached, t
decision. This approach r ai ses bsei grhiofriocuaggrhtl yet
researched. (Source: Richard Fullerton)

Collaborative Law. A v ol untary dispute resolution proc:

|l itigation, contingent on signing a coll abora
information, and employing good faith negotia
Conciliation: Conciliation is challenging to define
structured or infor mal processes aimed at col
authoritative role in proposi nguttzhmeant)er ms of

Conflict Coaching: A-oommree communi cati on process between

enhancing the clientr'ed avredle mattaredisng i oft ead @rcft i
(Source: Jones, T.S., Brinkert)

Early Neutral Evaluation. A pr ocess where a neutral party i
and | egal aspects by all i-nvodived eaaluasi oan
positions and the probable trial outcome. (So
Facilitation: The process or skill set through which
towards resolving a conflict., Facilitation of
facilitating communication, anal ytzuanlg gtohael ss.i t
(Source: Dan Snodderl vy)

Judicial Settlement Conference: An i nf or mal pa fofcielsisa twehce r ppe ras @ro
medi ation and settl ement conference skills ac
resolutions. While the facilitator does not d
negatt i ons.

Mediation:. A f aci |l i tated process by a neutral thir
concerns and explore potenti al sboi | nudtiinogn sa ntdo t
emphasi-detsersmilfati on and i mpartiality. (Source



Evaluative Mediation:. The medi ator assesses the case and
toward a settlement. Decisions often hinge on
(Source: Katie Shonk)

Facilitative Mediation:. The medi at or guides discussions wi
merits or potenti al | egal outcomes, all owing
(Source: Virginia required form for Agreement

Narrative Mediation:. A newer medi ation style where the
narrative that supports conflict resolution b
John Wi nsl|l ade)

Transformative Mediation. The medi ator seeks to balance pa
fostering conflict resolution opportunities,
connection. (Source: Bush and Fol ger)

Negotiation. A process involving communication and |
mutually acceptable agreement on shared conce
concessions. (Source: Dan Snodderly)

Interest-Based Negotiation. Thi s approach, attributed to Wil
parties' interests beyond their stated p
separating people from the problem and r
Structured Negotiation:. A pr ocess that occurs without fil]i
complexities and expenses of Ilitigation, invo
Feingol d)

Ombudsperson: An i ndividual associated with an orga
resolving conflicts or concerns by gathering
Vari ous ombuds roles and responsilbjland eadwvxada e
ombuds.

Restorative Justice: An al ternative approach to addressi
address the harm caused and meet unmet needs



Appendix B: ABA Standards

MODEL STANDARDS OF CONDUCT

FOR MEDIATORS

AMERICAN ARBITRATION ASSOCTATION

(ADOPTED SEPTEMBER 8, 2005)

AMERICAN BAR ASSOCIATION

(APPROVED BY THE ABA HOUSE OF DELEGATES AUGUST 9, 2005)

ASSOCIATION FOR CONFLICT RESOLUTION

(ADOPTED AUGUST 22, 2005)

SEPTEMBER 2005



The Model Standards of Conduct for Mediators
2005

The Model Standards of Conduct for Mediators was prepared in 1994 by
the American Arbitration Association, the American Bar Association’s Section of
Dispute Resolution, and the Association for Conflict Resolution”. A joint
committee consisting of representatives from the same successor organizations
revised the Model Standards in 2005.? Both the original 1994 version and the
2005 revision have been approved by each participating organization.?

Preamble

Mediation is used to resolve a broad range of conflicts within a variety of
settings. These Standards are designed to serve as fundamental ethical
guidelines for persons mediating in all practice contexts. They serve three
primary goals: to guide the conduct of mediators; to inform the mediating parties;
and to promote public confidence in mediation as a process for resolving
disputes.

Mediation is a process in which an impartial third party facilitates
communication and negotiation and promotes voluntary decision making by the
parties to the dispute.

Mediation serves various purposes, including providing the opportunity for
parties to define and clarify issues, understand different perspectives, identify
interests, explore and assess possible solutions, and reach mutually satisfactory
agreements, when desired.

Note on Construction

These Standards are to be read and construed in their entirety. There is
no priority significance attached to the sequence in which the Standards appear.

! The Association for Conflict Resolution is a merged organization of the Academy of Family
Mediators, the Conflict Resolution Education Network and the Society of Professionals in Dispute
Resolution (SPIDR). SPIDR was the third participating organization in the development of the
1994 Standards.

2 Reporter’s Notes, which are not part of these Standards and therefore have not been
specifically approved by any of the organizations, provide commentary regarding these revisions.

¥ The 2005 version to the Model Standards were approved by the American Bar Association’s
House of Delegates on August 9, 2005, the Board of the Association of Conflict Resolution on
August 22, 2005 and the Executive Committee of the American Arbitration Association on
September 8, 2005.



The use of the term “shall” in a Standard indicates that the mediator must
follow the practice described. The use of the term “should” indicates that the
practice described in the standard is highly desirable, but not required, and is to
be departed from only for very strong reasons and requires careful use of
judgment and discretion.

The use of the term “mediator” is understood to be inclusive so that it
applies to co-mediator models.

These Standards do not include specific temporal parameters when
referencing a mediation, and therefore, do not define the exact beginning or
ending of a mediation.

Various aspects of a mediation, including some matters covered by these
Standards, may also be affected by applicable law, court rules, regulations, other
applicable professional rules, mediation rules to which the parties have agreed
and other agreements of the parties. These sources may create conflicts with,
and may take precedence over, these Standards. However, a mediator should
make every effort to comply with the spirit and intent of these Standards in
resolving such conflicts. This effort should include honoring all remaining
Standards not in conflict with these other sources.

These Standards, unless and until adopted by a court or other regulatory
authority do not have the force of law. Nonetheless, the fact that these
Standards have been adopted by the respective sponsoring entities, should alert
mediators to the fact that the Standards might be viewed as establishing a
standard of care for mediators.

STANDARD I. SELF-DETERMINATION

A. A mediator shall conduct a mediation based on the principle of party self-
determination. Self-determination is the act of coming to a voluntary,
uncoerced decision in which each party makes free and informed choices
as to process and outcome. Parties may exercise self-determination at
any stage of a mediation, including mediator selection, process design,
participation in or withdrawal from the process, and outcomes.

1. Although party self-determination for process design is a
fundamental principle of mediation practice, a mediator may need
to balance such party self-determination with a mediator’s duty to
conduct a quality process in accordance with these Standards.

2. A mediator cannot personally ensure that each party has made free
and informed choices to reach particular decisions, but, where



appropriate, a mediator should make the parties aware of the
importance of consulting other professionals to help them make
informed choices.

A mediator shall not undermine party self-determination by any party for
reasons such as higher settlement rates, egos, increased fees, or outside
pressures from court personnel, program administrators, provider
organizations, the media or others.

STANDARD II. IMPARTIALITY

A.

A mediator shall decline a mediation if the mediator cannot conduct it in an
impartial manner. Impartiality means freedom from favoritism, bias or
prejudice.

A mediator shall conduct a mediation in an impartial manner and avoid
conduct that gives the appearance of partiality.

1. A mediator should not act with partiality or prejudice based on any
participant’s personal characteristics, background, values and
beliefs, or performance at a mediation, or any other reason.

2. A mediator should neither give nor accept a gift, favor, loan or other
item of value that raises a question as to the mediator’s actual or
perceived impartiality.

3. A mediator may accept or give de minimis gifts or incidental items
or services that are provided to facilitate a mediation or respect
cultural norms so long as such practices do not raise questions as
to a mediator’s actual or perceived impartiality.

If at any time a mediator is unable to conduct a mediation in an impartial
manner, the mediator shall withdraw.

STANDARD lIl. CONFLICTS OF INTEREST

A.

A mediator shall avoid a conflict of interest or the appearance of a conflict
of interest during and after a mediation. A conflict of interest can arise
from involvement by a mediator with the subject matter of the dispute or
from any relationship between a mediator and any mediation participant,
whether past or present, personal or professional, that reasonably raises a
question of a mediator’s impartiality.



A mediator shall make a reasonable inquiry to determine whether there
are any facts that a reasonable individual would consider likely to create a
potential or actual conflict of interest for a mediator. A mediator’s actions
necessary to accomplish a reasonable inquiry into potential conflicts of
interest may vary based on practice context.

A mediator shall disclose, as soon as practicable, all actual and potential
conflicts of interest that are reasonably known to the mediator and could
reasonably be seen as raising a question about the mediator’s impartiality.
After disclosure, if all parties agree, the mediator may proceed with the
mediation.

If a mediator learns any fact after accepting a mediation that raises a
question with respect to that mediator’s service creating a potential or
actual conflict of interest, the mediator shall disclose it as quickly as
practicable. After disclosure, if all parties agree, the mediator may
proceed with the mediation.

If a mediator’s conflict of interest might reasonably be viewed as
undermining the integrity of the mediation, a mediator shall withdraw from
or decline to proceed with the mediation regardless of the expressed
desire or agreement of the parties to the contrary.

Subsequent to a mediation, a mediator shall not establish another
relationship with any of the participants in any matter that would raise
questions about the integrity of the mediation. When a mediator develops
personal or professional relationships with parties, other individuals or
organizations following a mediation in which they were involved, the
mediator should consider factors such as time elapsed following the
mediation, the nature of the relationships established, and services offered
when determining whether the relationships might create a perceived or
actual conflict of interest.

STANDARD IV.  COMPETENCE

A.

A mediator shall mediate only when the mediator has the necessary
competence to satisfy the reasonable expectations of the parties.

1. Any person may be selected as a mediator, provided that the
parties are satisfied with the mediator’'s competence and
qualifications. Training, experience in mediation, skills, cultural
understandings and other qualities are often necessary for mediator



competence. A person who offers to serve as a mediator creates
the expectation that the person is competent to mediate effectively.

2. A mediator should attend educational programs and related
activities to maintain and enhance the mediator’s knowledge and
skills related to mediation.

3. A mediator should have available for the parties’ information
relevant to the mediator’s training, education, experience and
approach to conducting a mediation.

If a mediator, during the course of a mediation determines that the
mediator cannot conduct the mediation competently, the mediator shall
discuss that determination with the parties as soon as is practicable and
take appropriate steps to address the situation, including, but not limited
to, withdrawing or requesting appropriate assistance.

If a mediator’s ability to conduct a mediation is impaired by drugs, alcohol,
medication or otherwise, the mediator shall not conduct the mediation.

STANDARD V. CONFIDENTIALITY

A.

A mediator shall maintain the confidentiality of all information obtained by
the mediator in mediation, unless otherwise agreed to by the parties or
required by applicable law.

1. If the parties to a mediation agree that the mediator may disclose
information obtained during the mediation, the mediator may do so.

2. A mediator should not communicate to any non-participant
information about how the parties acted in the mediation. A
mediator may report, if required, whether parties appeared at a
scheduled mediation and whether or not the parties reached a
resolution.

3. If a mediator participates in teaching, research or evaluation of
mediation, the mediator should protect the anonymity of the parties
and abide by their reasonable expectations regarding
confidentiality.

A mediator who meets with any persons in private session during a
mediation shall not convey directly or indirectly to any other person, any
information that was obtained during that private session without the
consent of the disclosing person.



C. A mediator shall promote understanding among the parties of the extent to
which the parties will maintain confidentiality of information they obtain in a
mediation.

D. Depending on the circumstance of a mediation, the parties may have
varying expectations regarding confidentiality that a mediator should
address. The parties may make their own rules with respect to
confidentiality, or the accepted practice of an individual mediator or
institution may dictate a particular set of expectations.

STANDARD VI.  QUALITY OF THE PROCESS

A. A mediator shall conduct a mediation in accordance with these Standards
and in a manner that promotes diligence, timeliness, safety, presence of
the appropriate participants, party participation, procedural fairness, party
competency and mutual respect among all participants.

1. A mediator should agree to mediate only when the mediator is
prepared to commit the attention essential to an effective
mediation.

2. A mediator should only accept cases when the mediator can satisfy
the reasonable expectation of the parties concerning the timing of a
mediation.

3. The presence or absence of persons at a mediation depends on
the agreement of the parties and the mediator. The parties and
mediator may agree that others may be excluded from particular
sessions or from all sessions.

4, A mediator should promote honesty and candor between and
among all participants, and a mediator shall not knowingly
misrepresent any material fact or circumstance in the course of a
mediation.

5. The role of a mediator differs substantially from other professional
roles. Mixing the role of a mediator and the role of another
profession is problematic and thus, a mediator should distinguish
between the roles. A mediator may provide information that the
mediator is qualified by training or experience to provide, only if the
mediator can do so consistent with these Standards.
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6. A mediator shall not conduct a dispute resolution procedure other
than mediation but label it mediation in an effort to gain the
protection of rules, statutes, or other governing authorities
pertaining to mediation.

7. A mediator may recommend, when appropriate, that parties
consider resolving their dispute through arbitration, counseling,
neutral evaluation or other processes.

8. A mediator shall not undertake an additional dispute resolution role
in the same matter without the consent of the parties. Before
providing such service, a mediator shall inform the parties of the
implications of the change in process and obtain their consent to
the change. A mediator who undertakes such role assumes
different duties and responsibilities that may be governed by other
standards.

9. If a mediation is being used to further criminal conduct, a mediator
should take appropriate steps including, if necessary, postponing,
withdrawing from or terminating the mediation.

10. If a party appears to have difficulty comprehending the process,
issues, or settlement options, or difficulty participating in a
mediation, the mediator should explore the circumstances and
potential accommodations, modifications or adjustments that would
make possible the party’s capacity to comprehend, participate and
exercise self-determination.

B. If a mediator is made aware of domestic abuse or violence among the
parties, the mediator shall take appropriate steps including, if necessary,
postponing, withdrawing from or terminating the mediation.

C. If a mediator believes that participant conduct, including that of the
mediator, jeopardizes conducting a mediation consistent with these
Standards, a mediator shall take appropriate steps including, if necessary,
postponing, withdrawing from or terminating the mediation.

STANDARD VIl. ADVERTISING AND SOLICITATION

A. A mediator shall be truthful and not misleading when advertising, soliciting
or otherwise communicating the mediator’s qualifications, experience,
services and fees.

11



1. A mediator should not include any promises as to outcome in
communications, including business cards, stationery, or computer-
based communications.

2. A mediator should only claim to meet the mediator qualifications of
a governmental entity or private organization if that entity or
organization has a recognized procedure for qualifying mediators
and it grants such status to the mediator.

A mediator shall not solicit in a manner that gives an appearance of
partiality for or against a party or otherwise undermines the integrity of the
process.

A mediator shall not communicate to others, in promotional materials or
through other forms of communication, the names of persons served
without their permission.

STANDARD VIil. FEES AND OTHER CHARGES

A

A mediator shall provide each party or each party’s representative true
and complete information about mediation fees, expenses and any other
actual or potential charges that may be incurred in connection with a
mediation.

1. If a mediator charges fees, the mediator should develop them in
light of all relevant factors, including the type and complexity of the
matter, the qualifications of the mediator, the time required and the
rates customary for such mediation services.

2. A mediator’s fee arrangement should be in writing unless the
parties request otherwise.

A mediator shall not charge fees in a manner that impairs a mediator’s
impartiality.

1. A mediator should not enter into a fee agreement which is
contingent upon the result of the mediation or amount of the
settlement.

2. While a mediator may accept unequal fee payments from the

parties, a mediator should not allow such a fee arrangement to
adversely impact the mediator’s ability to conduct a mediation in an
impartial manner.

12



STANDARD IX. @ ADVANCEMENT OF MEDIATION PRACTICE

A

A mediator should act in a manner that advances the practice of
mediation. A mediator promotes this Standard by engaging in some or all
of the following:

1.

2.

Fostering diversity within the field of mediation.

Striving to make mediation accessible to those who elect to use it,
including providing services at a reduced rate or on a pro bono
basis as appropriate.

Participating in research when given the opportunity, including
obtaining participant feedback when appropriate.

Participating in outreach and education efforts to assist the public in
developing an improved understanding of, and appreciation for,
mediation.

Assisting newer mediators through training, mentoring and
networking.

A mediator should demonstrate respect for differing points of view within
the field, seek to learn from other mediators and work together with other
mediators to improve the profession and better serve people in conflict.

13



Appendix C: Sample Forms
C-1: Sample Agreement to Mediate

AGREEMENT TO MEDIATE

This is an agreement by the parties to submit to mediation concerning the case of
. The parties understand that mediation is a voluntary process, which they
may terminate at any time, and that, during the course of the mediation, all parties are operating under Rule
25 of the West Virginia Trial Court Rules, which Rule and its subparts deal with mediation in civil cases.

By signing this agreement, all parties indicate their awareness that mediation sessions and all
materials prepared for mediation are confidential unless each party voluntarily agrees to provide materials to
the other side. Each party agrees to make no attempt to compel the mediator's testimony against the other nor
to compel the mediator to produce any confidential documents provided by the other party. In no event will
the mediator disclose confidential information provided during the course of mediation or testify voluntarily
on behalf of either party.

In any case which is pending before a court, the mediator will comply with Rule 25.15 ofthe
West Virginia Trial Court Rules which states that, "Within ten (10) days after mediation is completed or
terminated, the mediator shall report to the court the outcome of the mediation. With the consent of the
parties, the mediator may identify any pending motions, discovery, or issues which, if resolved, would
facilitate the possibility of settlement." The mediator will not, however, include in such report any type of
substantive description concerning any positions taken by any party. During the course of the mediation
process the mediator may find it helpful to meet with each party separately. In this event, the mediator will
not reveal what is said by one of the parties to the others without permission.

The parties and, if they desire, their representatives are invited to attend mediation session.
No one else may attend without the permission of the parties and the consent of the mediator. The parties
understand and agree that the persons who attend the mediation session have the authority and capacity to
make and receive offers and to settle the matter in binding fashion such as in the case of a contract.

The mediator will not function as the representative of any party. Itis the information of the
mediator that each party in this matter has counsel from whom they are receiving advice and guidance.

Each signatory hereto agrees to pay his/her proportionate share of the mediator fees at the rate
of § per hour for all time spent on this matter plus expenses.

The parties agree that the mediator has the discretion to terminate mediation at any time if she
believes the matter is inappropriate for mediation or that an impasse has been reached.

Signature Date:
Signature Date:
Mediator Date:

© Debra Scudiere 2025
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C-2: Sample Mediation Statements

VI A EMAI L
Medi ator
Company

Addr e
Addr e
Emai |

Re:

Dear

Th
Sar ah
state
i's ag

S'S
S'S
July 1, 2026

Smith v. Mi Il | er
Civil ActCilon No. 26
Kanawha County Circuit Court

CONFIDENTIAL MEDIATION STATEMENT
Medi at or :

ank you for agreeing to serve as the mei
Smit h. Pl ease allow this correspondenc ¢
ment. Please keep the iodbofmdénoaea umnl el s
reed upon in advance.

Facts

a rainy Tuesday afternoon at approxi mat e
k Street in her blue Honda Civic, approa
ng her daughter up from deaywas edraifuiemrg fa
, approximately 25 mph in a 30 mph zone.
d yellow. The traffic |ight had just tur

n a 30 mph zone.

the intersection, a red pickup truck <ca
p truck wunti |l it was too | ate. She br ake
red severe, debilitatinghkenpoenesi noaheasa
e hospital, she underwent i maging and wa
sive physical therapy. While she was di s
ness in her neck

Liability

ability clearly rests with Defendant Ma r
se the light turned yellow as Ms. Smith
ight and failed to stop

15



1I1. Causation

As a result of Defendant’s negligence, Ms .
neck. She had no prior neck injuries She w
i mmedi ately following the accident showed a w

IV.  Damages

Ms . Smith has incurred $50, 000 in medical
|l ien for $25,000. She also had to miss worKk

V. Settlement Position

Ms . Smith would Iike to resolve this case.
insurer’s policy Iimits of $100, 000. But Def
could very easily exceed the padlliec,y slhiemidtose.s n’
| ot of room to move.

| hope this mediation statement provides VY«
mediation. | f you need any additional i nfor mat
to contact me.

Very truly yours,

Larry Lawyer
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VI A EMAI L
Medi ator
Company

Addr ess
Addr ess
Emai |
Re: Smith v. Mi Il | er
Civil ActCilon No. 26

Kanawha County Circuit Court
CONFIDENTIAL MEDIATION STATEMENT
Dear Medi ator :

Thank you for agreeing to serve D[aesf etnhden ante d

Mar k Mi Pl ease allow this correspondence to s
statement. Please keep the information in this
i s agreed upon in advance.

L. Facts

Mr . Mialsl edrs o hiolhhg Maphe Awnemsue ed paipcpkruopa cthri uncgk
the interGaekectdHornewrist dr i vi ngTthe mepded ml iwnoirtk . wa

but Mr . Mi | | er was slowing to a stop as he
intersection, the |light turned green. He too
entered the intarGiecitcopul laed!| uler Hdoghl t he i nt
brakes, but he struck the vehicle.

A woman got out of the vehicle I mmediately
obscenities. Mr . Mil |l er was confused because
started rubbing her neck andtbel sednktor banh &am
determine fault.

II.  Liability

Pl aintiff i's at fault. Mr . Mill er did no
Unl ess the traffic signal mal functioned, Pl ai

1 I

jury wi pl ace significant fault on Plaintif

I11. Causation

Pl aintiff c¢claims that she suffered a whipl
injury was as debilitating as she says, she p
shouting obscenities at Mranwway.er. And she

17



IV.  Damages

Plaintiff claims $50, 000 in medical expens
to prevail, the jury would place significant
not sympathetic, so | don’ tnommeolniedvaea ya djaurayg evso

V. Settlement Position

Pl aintiff has made a policy I imits demand
He didn’t do anything wrong, so he shouldn’t
take time off from work, sothienk sPlwailntiinfgf 'tso
high. Unfortunately, we don’t think she wil!/|
yet . We are seeking your guidance on how to
willingness itld satgtnlad iwhgi Itehagst Pl aintiff needs

| hope this mediation statement provides VY«
medi ation. | f you need any additional informat
to contact me.

Very truly your s,

Danny Defense Attorney

18



PLAI NTI FFS® CONFI DENTI AL MEDI ATI ON STAT

Medi ati on Date and Time: Friday, January 5
Medi at or : Elli ot G. Hi cks, Esquire
Location: Big Firm Office, PLLC

Terms of Payment Parties to pay costs of

PARTI ES AND |I NTERESTS
A. PARTI ES:
Pl aintiff John Doe
Pl aintiff Jane Doe
Defendant Ret ail Stor e, Il nc.
Thi-Radrty Defendant Convenience Mar ket Pa

B. ATTORNEYS
For Pl aintiffs:

Attorney A
Attorney B
For Defendant Retail Stor e, Il nc.
Attorney C
Attorney D
For -PRartg Defendant Convenience Market
At t
t

orney E
Attorney F
C. OTHER PARTIES I N I NTEREST
Medi care health coverage | ien paybacks

[ I DAMAGE | SSUES
A.l NJURY AT RETAI L STORE

On November 24, 2020, John Doe fell i n the
to catch a runaway shopping cart. The sl ope o
|l eading to his fal/l and seveeéendputyg BOoghest
was obvious, but the danger was not apparent

B.DAMAGES

mi e of his arm and sh
9

John Doe has | ted us
,000. 00.

i
tot al at |l east $15
C.SUMMARY OF MEDI CAL TREATMENT

John Doe received emergency treatment and
extensive physical therapy but continues to e

19



D.CURRENT CONDI TI ON

John Doe suffers from ongoing pain and | im
guality of 1ife. He i s unable to engage i n ma
with various tasks.

E. LOSS OF CONSORTI UM

Jane Doe is affected by her husband's inju
experiencing changes in their relationship.

11 . LI TIGATI ON AND DI SCOVERY
A. SCHEDULI NG ORDER
Tri al : January 22, 2024
Pretrial: January 10, 2024
Di scovery to Be Completed: October 10,

B. DEPOSI TI ONS
Fact Witnesses:
-John Doe
-Jane Doe
-Eyewitnesses
Expert Witnesses to Be Deposed:
-Pl aintiffs’ Experts
-Defendant’s Experts
-Thi-hadrty Defendant’'s Experts

' V. SETTLEMENT DI SCUSSI ONS

-Proposal to
i

s e
-Medi cal b S

ttl e 0
[ tot al over $

VIDOCUMENTS TO BE PROVI DED TO MEDI ATOR

-l ncident Report

-Plaintiffs’ Complaint and Defendant’s Answ
-Expert Witness Disclosures
-Medi cal Records

cc: JOHN DOE
JANE DOE
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C-3: Sample Settlement Agreements

IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA

JAMES SMITH,MARIE JONES,
ROBERT BROWN, and
EMILY WHITE,

Plaintiffs,
Civil Action No. 25C-433
V.

MICHAEL DAVIS,
Defendant.
MEDIATION SETTLEMENT AGREEMENT
Date of Mediation: July 1, 2026

The parties hereto, subject to Court approval of the proposed settlements on behalf of the
infants herein, agree to a dismissal with prejudice of the above cause of action upon the
following terms and conditions:

1. Payment to James Smith:
Defendant shall pay Plaintiff James Smith the sum of $10,000.00, in satisfaction of all
claims asserted herein, specifically for medical and hospital expenses and general
damages for pain and suffering arising from physical injury.

2. Payment to Infant Plaintiff Marie Jones:
Defendant shall pay Infant Plaintiff Marie Jones the sum of $10,000.00, in satisfaction of
all claims asserted herein, specifically for medical and hospital expenses and general
damages for pain and suffering arising from physical injury.

3. Payment to Robert Brown:
Defendant shall pay Plaintiff Robert Brown the sum of $10,000.00, in satisfaction of all
claims asserted herein, specifically for medical and hospital expenses and general
damages for pain and suffering arising from physical injury.

4. Payment to Infant Plaintiff Emily White:
Defendant shall pay Infant Plaintiff Emily White the sum of $10,000.00, in satisfaction of
all claims asserted herein, specifically for medical and hospital expenses and general
damages for pain and suffering arising from physical injury.

5. Medical Expenses and Indemnification:
Plaintiffs shall respectively pay all medical expenses incurred as a result of the injuries
which have been the subject of this action and shall indemnify, hold harmless, and defend
Defendant against all such expenses, directly or via subrogation, incthdse of
Metropolitan Home and Auto Insurance Company. Nothing herein shall create a personal

21



contractual i ndemni fication of Pl aintiffs’
Defendant's insurer.

6. Medicaid Reimbursement:
The parties acknowledge that Medicaid has paid at least a portion of the medical bills

i ncurred as a result of the incident. The
reimbursement and undertake to fulfill it through this agreement. The amiount
Medi caid rei mbur sement shall be obtained t

consideration during the infant settlement proceedings for Marie Jones and Emily White,
and said claims shall be satisfied from the gross prodeedsch recipient.

7. Mediation Costs:
Defendant shall pay all mediation costs incurred herein.

8. Infant Settlement Costs:
Defendant shall pay all costs incurred for the infant settlement proceeding, including
costs of the guardian ad litem.

9. Survival of Agreement:
This agreement shall survive the subsequent execution of Releases or other documents
executed to carry out the terms hereof.

10. Preparation of Documents:
Counsel for Defendant shall prepare the proposed Release, Petition for Infant Settlement,
and Order of Dismissal. It is the intent of the parties that the Plaintiffs grant Defendant a
full and complete release, subject to Court appr@idhe settlement on behalf of the
infants.

11. Enforceability:
It is further the intent of the parties that this agreement may be enforceable by the Court,
including reinstatement of the action for the purpose of enforcement.

Entered into thidstday of Jly, 2(26.

Plaintiffs: (need signature lines)

James Smith, Plaintiff

James Smith on behalf of Marie Jones, Infant Plaintiff

Robert Brown, Plaintiff
Robert Brown on behalf of Emily White, Infant Plaintiff

=A =4 =4 =

Counsel for Plaintiffs:
1 Jane White

Counsel for Defendant:
1 Robert Green

Adjuster, Metropolitan Home and Auto Insurance Company:
1 James Gray

Mediator: Frank Brown
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RE:John Doe v. Ace Company (Civil Action No:
County; Judge

* k¥ % * k% % * k% %k * k% *x * k% *x * %k *x k %k * k* *k * k* *k * k* *x *k k% *x * %k *x * %k *x k% %k * % *x * *

*

CONFIDENTIAL MEDIATION SETTLEMENT MEMORANDUM OF
UNDERSTANDING / TERM SHEET

[Examples of Terms — Not Meant to be Comprehensive — Depends on Case]

1. Defendants shall pay plaintiff a Settl emen
2 . Pl aintiff shal/l provide a full release of
to, Defendants’ representatives, employees, a
3. The Parties are each responsible for thei
expenses, including, but not | imited to, thei
4 . Medi ation fees and expenses shall be paid
Amount [or divided as agreed] and shall be pa
5. Formal settl ement documents are to be pre
6. A mutual confidentiality c¢clause shall be i
7. The Parties agree to cooperate to obtain a
entered by the Arbitrator.

Dated this _ day of , 2025,

Defendant Ace Company

by:
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Appendix D: Checklists
D-1 Check list for Mediation Day

It’s your first mediation! What do you do? How to have confidence? Learn How
Lawyers Leverage Experience (and In-Experience) to Excel in Mediation.

The key to confidence in mediation is simi/l
hearings, and deposiThienshewhicbti smagréapapatynbct
A Lawyer's Checklist for Mediation Day

Client Comfort . Client Understanding .

Is the client comfortable with

the selection of the mediator? Have | spoken with my client

The location of the mediation? and_provided a gen_er_al
Who might they want to overview of the mediation
attend? Will that be possible? process?

BATNA . Client’s Role .

Have we decided what role the
client will have in the mediation?
Am | comfortable with the client
speaking with the mediator?
Opposing counsel? Any
guidelines?

Have | reviewed the best, worst,
and most likely alternatives if
we don't resolve the matter at
this mediation with the client?

Demand/Counter Offer . Mediation Statement .

Have | submitted a mediation
statement that lays out the

Have the attorneys involved relevant facts, law, pending

exchanged offers? motions, and other factors that
will impact the mediation
outcome?

Documentation of -

e . Confirm Attendance .

Damages

Have | assembled all relevant bills, Have | informed all of the

records, policies and policy limits, persons required to attend the

and liens? mediation?

Settlement Expectations . Background .

Have | spoken with my client(s)
regarding settlement authority,
including initial demands, offers,
and final numbers?

Am | famliar with the style,
technics, and structure that this
mediator typically employs?



D-2 Checklist: Should the lawyer suspend the mediation?

During a mediation session, and throughout
guestion of when to give up. When should the
lt's wusually never time to fulbynggoeiapi on m
until the matter is completely resolved, with
al ways a possibility of finding atoesolryi ingmh)

When to Continue in a Mediation Session
When the following circumstances are prese

continue in the mediation session.

When to Continue in a

Mediation Session

1 The mediator wants you to continue.

The mediator has not declared an impasse and believes in
good faith that progress can be made.

2 You are not negotiating at your
WATNA

If you and the client have determined (honestly and truly!)
the worst outcome if an agreement is not reached, and you
are still doing better than that, it's probably best to continue
to participate in the session.

3 Your client is willing to continue

If the client suggests that the mediation is a waste of time,
remind them of their WATNA, including costs of trial and
potential appeals.

4 You are out of patience and angry at the
other side

The mediation is not about you. Contain your emotions and
prioritize the client, the client's problem, and focus on
positively participating in the mediation.

5 You feel like storming out and creating

drama:

Mediation is not a game or theater. It may work for Bette
Davis and your toddler, but don't let theatrics take
precedence over a client’s needs, and long-term goals and
objectives.
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When to Stop Mediating in a Session

Someti mes, wusually due to fatigue or the p
productive conversation, it may be beneficial
suspending the session, it i s utsuurael |Inye eat ignogosd. )

When to Suspend a

Mediation Session

1 The client wants it terminated.

When the client asked that the mediation be terminated and
requested that even with knowledge of the alternatives?

2 When the mediator says that you are
at impasse.

When the mediator determines that you have reached an impasse,
you usually will suspend the mediation--at least for the day.

3 When the only potential for resolution
seems to be outside of the WATNA

If you and the client have determined (honestly and truly!) that the
negotiations are far below what the client may obtain at trial to reach their
goals, consider suspending the mediation.

4 When the client is exhausted.

Explain to the mediator that you want to continue mediation, but the client is
not in the right frame of mind. Request that the session be rescheduled.

5 When you are hungry or tired.

You will get grouchy and impatient. Take a break and come
back.
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Appendix E: Overview of the Law in West Virginia
This appendi x provides an overview of the
law in the field of mediation and alternative

this is a snapshot of the bawawkhdeshohis goidé

Ssubstitute for researching your specific issu
i mportant decisions, statutes, and rules that
of the alteresaiiute ochi $petdte. To review an out |

caseshtuwipsibt/ evwdvawaugh. com/ 2025adr materi al s.

a. Significant Cases About Processes

Enforcement of Settlements

The passage of time, cold feet, or any of
wanting to break a settlement agreement after
di spute. Thus, it is 1 mporritnagn,t atnod satfrteesrs tthoe

di spute resolution process that the agreement

in court, absent exigent cir cums talhantctecsr.n e yOsn, t
new and experyeuncesettbement in writing. At 1
settl ement negotiations, iltumratya kheet tt eempd X tnrga tt
memoriali ze your agreement in writing. Not o
prevent |l ong and costly time spent trying to

inchoat e.
Circuit Courts
The West Virginia Trial Court Rules addr es:s

in Rule 25.14. Rule 25.14 of the West Virgini
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reach a settlement or resolution and execute
the same manner as any other written contract
agreement was not reduced toalwdr ibtei mch.oughts eotft |
terms, thus it is important to draft your set
agreement provides a great deal of stability
meeting of Et mememi adsHdPspi 640sS. Ened 217, 220
2006) .

The precediiygddeasssuommger scenario for pa
a settlement agreement . However, al/l i's not
settl ement agreement margtwdilt ibreg.enfO@mrale addreeem
there is support for enforcemerete Bfarand edrtalv. a

Li pscolN&0.27184, 2015 W. Va. LEXI'S 262, 2015 WL 17

argument to enforce an oral settl empmemntt giusc hstr
as a mediator, so be very careful when | eavin
and counsel without a written agreement.

Family Courts

Those of us who practice before Family Cou
resolution in the domestic relations field is
a say in settlement agreements adddg-10y2 .st at ut
Family Courts deal with i1issues of equ+ty that
thus the issues before Family Courts (and the
in this |ight. Whegbhetabltebdi at pabentong pt a
gener al rul eeaill svaytsi lglettly@usamagreement 1 n writ

28



the agreement for one reasofeoerManomnh héb / Madhan
S.E.2d 434, 216 W. Va. 328 (W Va. 2004) (Becs
withdraw agreements on the parenting plan and
with Rule 43 to be sure it itshekrmawmindg &Lodrwi 1
Circuit Court on review) erred when enforcing
they did not agreed.ajnd did not want it entere

b. Significant Cases Regarding Different Areas of Law

This section wild/l di scuss the use of alter
where its use may be prevalent or may become

be a complete recitation otheeeenybateasomenhe

for attorneys using ADR in these fields. As
substitute for your own research but is merel
Abuse and Neglect

At the time of this writing, Alternative D

and neglect cases. However, this is I|likely t
and neglect cases in our juhesdacteaenoédntdhehe
few decisions note use of ADR, specifically m

ADR’s use in this field.

ODC and Attorney Fee Disputes

Medi ation is a power ful t ool in the disput
why medi ation would be common in ODC (“Office
di sputes about attorney fees. ThDRgand he dec
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medi ation in this field, it is an important t
former clients to an end with a mutually bene

Estates and Trusts

Medi ation in Estates and Trusts cases shou
More often than not, money from the estate or
act4tohnns hurts all beneficiaryvewithBainguhpgakyv

party may bring the controversy to 8equick en
Mascioli,vNeMaAHIBi 02020 W. Va. LEXI'S 123, 2020
2020) . | f you are iimvtoheviwogpldad Refu sADR Emtatce
Her man, |MNae0.® 0145, 2016 W. Va. LEXI'S 687, 2016 WL
2016) . | f you are in case inweRvheg wa. bNewlha

211 W. Va. 137, 563 S.E.2d 802 (W Va. 2002).

Family Law
Regardless of the issues in a domestic rel
medi ation between the I nitial Hearing and the

involve the creation of a ptarsetnep nags piltanmay Mee
out standing issues without judicial action, b
effectpardeéyt c o—aRrednermbmeirn d—nyeoduira tcolrise nttyspi cal |y
medi ation reports with the Court.

Family court | awyers sicskulddnorea,d. @ Bk i I.ob.&F B¢
830, 225 W. Va.( cu35 o(dW. Tnwvedddi aBt0iBDN))v;.2 30 IW.e VM..G.

612, 741 S.E.2dqf&37T u(\W. tada daett Bedn3di eChoizuartti o n ) ;
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Shme] eNa@lLO 2118, -ONS0o7.1,192020 W. Va. LEXIS 55, 2020

2020s)al e of marit al home) .
Medical Malpractice
I f you are in a medical mal-puatt medi aasentr

avail abl eSeWy &bt aS85GOBE.ET he -spuriet medi ati on can be
Defendant either by acHiincnhnan bvw.6 I@iil$lidatgi2el 03 8 °
W. Va. 378 RWy Va. D2@6Ba W Va. 692, 629 S.E. 2d
REMEMBEtRhe failure of thsesubDéfeedanti oo ODOEISI N

statute oAdki mstard4@nha k Va. 12W. \Bar.5 230 2E2.)2.d 2

Partition

Real estate cases, and most particularly t
medi ation and ADR can thrive. Partition invo
parecessal |l y bwcauseofcol and cannoangebmal bngse\
forms (in kind, by sale, by allotment, etc.),

from tohwener sc.o Medi ation can bring these part.i
more cost eff ecetiirve) orbd an.ut iThroutgdh ke i s not
Bowyer v. 2Wy8c kwf fva. 446, 796 S.E.2d 233 (W Vi
made for mediati on.

Personal Injury

Per sonal Il njury cases are also an area of

very effectively. Of cour se, It can beeused
Casacci o, v22&uW.t i\sas. 156, 718 S.E.2d 506 (W V

|l i ens and eseubNaotgat iUnni,ons Fire | ns.NoeGd>51520f Pi tt
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2013 W. Va. LEXI'S 741, 2013 WL 31850%WBi t(W. Va.
negotiations with insurance adjustors are a f
di scussions and engaging in these melgaatiinaetdi am
this section.

Statutory Pre-Suit Mediation

Certain tympesguiofe amddioatsi on under West Virg
couple examples, but this is not intended to

Medical Malpractice / Medical Professional Liability

West Vir gbeiBa( I€Cpdeets forth the statutory r
resolution of cases against health care provi
against a health care provider, two doruments
(1) a Notice of Clai mSaWwd Va2 85G0oBCehA)t héakbbahe o
care provider who receives a Notice of Claim
within thirty days and caneassérmedetaense. or |
is not demanded, the c¢clai mant has thirty days
statute of | imitations is extended to a date
defendant’' s fwailwsepte mexxipaéso®hydoes not toll
See Adki,ns247 WI| aVa. 12W., \Bar.5 250.2E2.)2.d 266

Al so 8§bretiEr( b)), the court must convene a man
sixty days after the appearance of the defend
among other things, order the partiuecst etdo part
pursuant to the provisions of West Virginia Tr

West Virginia Human Rights Commission
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Under West Vi€24¢g)jncas€vpdpeldir@ig before the
are subject to rules regarding mediation befo
|l ist of mediators from which padrhteiigs omaay mehlo a
regardl ess of whether that individual i's on t

The executive director of the Commission m
administrative | aw judge may make a referral,
of any party, or by stipul atifemrofngt lae cmaret it e
medi ation, the parties shal/|l have fifteen (15
the grounds The administrative | aw judge sh
modi fy his or heraoskegbhaiwnordArcéaose gooedr ed |
remain on the docket and hearing calendar. T
408 of the West Virginia Rules of Evidence.
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Table of Rules and Statutes

Rules of Practice and Procedure for Family Court

Rul eT8&i ning, qualifications and i nformation
Rul es 3%®rmwadi 40i on Screening process

Rul eH6Ww medi ator fees are set, apportioned.
Rul eH% to disqualify a mediator

Rul eeM48i ati on Procedures

Rul eP44vides for Court review of mediated agr
medi ated agreement is knowing, voluntary and
Rul eP49%vides for the separation of roles in a
Rul eP4®vides for -wmediatioos saoaode®mers to have

West Virginia Trial Court Rules

Rule -2%i14 the parties reach a settlement or
the agreement i s enforceable in the same mann
West Virginia Code

WVa. €8 &-ProvidesuiftorM@dieati on i f demanded b
provider in Medical Ma |l p r-AalxR i-pcrek ta crt e gounisr eanse Mt es

Local Rules of the United States District Court for the Northern District of West Virginia

N. .va LR CivdiPsclws 0e6s t he guidelines for medi .
including how medi atisam isp omalewretsd reidl o,y Mmow ir
are selected, and the Alod®, off hitdher LCloargpeni fmiec
provisions related to confidentiality. The Ru
requires a mediation report.

Local Rules of the United States District Court for the Southern District of West Virginia

S.D. W V. LLRi EcusPe$6h6bw medi atisoma iSpomé@uest
voluntarily), and that by motion, cases can b
S.D. W V. LRTIiChivhdg df6. dedi ati on

S.D. W V. LRDICS vudsdsd . bo® medi ators are select
how fees are set.

S.D. W V. LRDICS vyudsds.whd must be present at n
S.D. W V. LRM&€divatPti db . $t &t ement s may be reques
and are confidential.

S.D. W V. LRM&€divattorls . ®du$Ht be i mpartial and co
di scl osed.

S.D. W V. LRR&Lt s /PCdp&ngati on of Medi ator
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Appendix G: Options for CLE and Training

For | awyers interested in | earning more ab
Virginia State Bar offers an introductory pr o
and available in thehtctemd:r/all wwihbe. mrfo/grhamsitatc
May or June each year. This program i s a pre
Virginia State Bar website. Addi tional requi |
medi ati ons. The rpn agmagmfios &eséndViabinia med
| awyers a great deal of insight about medi at.
medi ati on.

pro

a Vv

The Bar also offers an advanced program ev
vides CLE credits. It is sometimes center

ariety of mediators or | awdetrc. ADR,hewlBiaach a

me mber s ¢ amt tj s :n/ /hvew bea r .-coor ngMictotnenadsti/tssedaetsdabmat e

res

oladtro mmi.t t ee/

r ef

At

For | awyers interested in family mediati on
errals from the family court judges, the S
the time of the writing ofin hW\ bsuetc tiiso na v ati
ghboring states.

Virginia and Maryl and offer a variety of p
unt eer organizations. For a |Iist of media

ps:// www.vacourts.gov/courtadmin/aocAdds/ p

Mamhylt a@sd/ / www. mdcouOtthse.rg opvl/antcaecsr ot 0 gai n meo

ormation include the Assdditatsi:d nNedairroaGalmfrig
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https://wvbar.org/
https://wvbar.org/committees/bar-committees/alternate-dispute-resolution-adr-committee/
https://wvbar.org/committees/bar-committees/alternate-dispute-resolution-adr-committee/
https://www.vacourts.gov/courtadmin/aoc/djs/programs/drs/mediation/training/home.html
https://www.mdcourts.gov/macro
https://acrnet.org/

Association for [Ctotmmu:ni mpdMedatyg.adi @a/mati ons i n n
such as the Virgihnitg sMegdivatrrdn GN etowa ok y / Medi a
Maryhamndeds:// mdmedi ation. or g/

For | awyers who want to i mprove their advo
a base. I f they want to go a bit further, Ha
https:/ / www. pOotnh.ehra rnvaatrido.neadul/y r ecogni zed progr
degrees, certificates, and programs include P
https:/ /1 aw. peppleirmimyn ea. nedd uRossterlayuns /Cart er Schoo
Resolution at GedorndgesMdsaocmrUmeiradsed ioli § gCeun teedru /1
and Peacebuilding at BEaspern/Memnedutej Uhi ver
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https://acrnet.org/
https://vamediation.org/
https://mdmediation.org/
https://www.pon.harvard.edu/
https://law.pepperdine.edu/straus/
https://carterschool.gmu.edu/
https://emu.edu/cjp/

